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(2) [Reserved]

(b) References to the Commission. Any
references to the “Securities and Ex-
change Commission” or the “Commis-
sion” in the rules, regulations and
forms described in paragraph (a)(1) of
this section shall with respect to secu-
rities issued by registered national
banks be deemed to refer to the OCC
unless the context otherwise requires.

[68 FR 68492, Dec. 9, 2003]

§11.3 Filing requirements and inspec-
tion of documents.

(a) Filing requirements—(1) General.
Except as otherwise provided in this
section, all papers required to be filed
with the OCC pursuant to the 1934 Act
or regulations thereunder shall be sub-
mitted in quadruplicate to the Securi-
ties and Corporate Practices Division,
Office of the Comptroller of the Cur-
rency, 250 E Street, SW., Washington,
DC 20219. Material may be filed by de-
livery to the OCC through the mail, by
fax (202-874-5279), or otherwise.

(2) Statements filed pursuant to section
16(a) of the 1934 Act. Statements re-
quired under section 16(a) of the 1934
Act shall be filed electronically, as di-
rected by the OCC.

(3) Date of filing. (i) General. The date
on which papers are actually received
by the OCC shall be the date of filing,
if the person or bank filing the papers
has complied with all applicable re-
quirements.

(ii) Electronic filings. An electronic
filing of a statement required under
section 16(a) of the 1934 Act that is sub-
mitted by direct transmission on or be-
fore 10 p.m. Eastern Standard Time or
Eastern Daylight Savings Time, which-
ever is currently in effect, shall be
deemed filed on the same business day.

(4) Mandatory compliance date. Com-
pliance with paragraph (a)(2) of this
section and any applicable require-
ments that such statements must be
posted on a registered national bank’s
Web site are mandatory for statements
required to be filed on or after January
1, 2004.

(b) Copies of registration statements,
definitive proxy solicitation materials,
reports, and annual reports to share-
holders required by this part (exclusive
of exhibits) are available from the Dis-
closure Officer, Communications Divi-
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sion, Office of the Comptroller of the
Currency, at the address listed in para-
graph (a) of this section.

[60 FR 57332, Nov. 15, 1995, as amended at 68
FR 54984, Sept. 22, 2003; 70 FR 46404, Aug. 10,
2005]

§11.4 Filing fees.

(a) The OCC may require filing fees
to accompany certain filings made
under this part before it will accept the
filing. The OCC provides an applicable
fee schedule for such filings in the
“Notice of Comptroller of the Currency
Fees” described in 12 CFR 8.8.

(b) Fees must be paid by check pay-
able to the Comptroller of the Cur-
rency.

[67 FR 46084, Oct. 7, 1992; 57 FR 54499, Nov. 19,
1992, as amended at 60 FR 57332, Nov. 15, 1995]
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§12.1 Authority, purpose, and scope.

(a) Authority. This part is issued pur-
suant to 12 U.S.C. 24, 92a, and 93a.

(b) Purpose. This part establishes
rules, policies, and procedures applica-
ble to recordkeeping and confirmation
requirements for certain securities
transactions effected by national banks
for customers.

(c) Scope—(1) General. Any security
transaction effected for a customer by
a national bank is subject to this part,
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except as provided by paragraph (c)(2)
of this section. This part applies to a
national bank effecting transactions in
government securities. This part also
applies to municipal securities trans-
actions by a national bank that is not
registered as a “municipal securities
dealer” with the Securities and Ex-
change Commission. See 15 TU.S.C.
78c(a)(30) and 780-4. This part, as well
as 12 CFR part 9, applies to securities
transactions effected by a national
bank as fiduciary.

(2) Ezxceptions—(i) Small number of
transactions. The requirements of
§§12.3(a)(2) through (4) and 12.7(a)(1)
through (3) do not apply to a national
bank having an average of fewer than
200 securities transactions per year for
customers over the prior three cal-
endar year period. The calculation of
this average does not include trans-
actions in government securities.

(i1) Government securities. The record-
keeping requirements of §12.3 do not
apply to national banks effecting fewer
than 500 government securities broker-
age transactions per year. This excep-
tion does not apply to government se-
curities dealer transactions by na-
tional banks. See 17 CFR 404.4(a).

(ii1) Municipal securities. This part
does not apply to transactions in mu-
nicipal securities conducted by a na-
tional bank registered with the Securi-
ties and Exchange Commission as a
“municipal securities dealer” as defined
in title 15 U.S.C. 78c(a)(30). See 15
U.S.C. 780-4.

(iv) Foreign branches. This part does
not apply to securities transactions
conducted by a foreign branch of a na-
tional bank.

(v) Transactions effected by registered
broker/dealers. This part does not apply
to securities transactions effected by a
broker or dealer registered with the Se-
curities and Exchange Commission
(SEC) where the SEC-registered broker
or dealer directly provides the cus-
tomer a confirmation; including, trans-
actions effected by a national bank em-
ployee when acting as an employee of
an SEC-registered broker/dealer.

(3) Safe and sound operations. Not-
withstanding paragraph (c)(2) of this
section, every mnational bank con-
ducting securities transactions for cus-
tomers shall maintain effective sys-
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tems of records and controls regarding
their customer securities transactions
to ensure safe and sound operations.
The systems maintained must clearly
and accurately reflect appropriate in-
formation and provide an adequate
basis for an audit.

§12.2 Definitions.

(a) Asset-backed security means a secu-
rity that is primarily serviced by the
cashflows of a discrete pool of receiv-
ables or other financial assets, either
fixed or revolving, that by their terms
convert into cash within a finite time
period plus any rights or other assets
designed to assure the servicing or
timely distribution of proceeds to the
security holders.

(b) Collective investment fund means
any fund established pursuant to 12
CFR 9.18.

(c) Completion of
means:

(1) In the case of a customer who pur-
chases a security through or from a na-
tional bank, except as provided in para-
graph (c)(2) of this section, the time
when the customer pays the bank any
part of the purchase price, or, if pay-
ment is made by a bookkeeping entry,
the time when the bank makes the
bookkeeping entry for any part of the
purchase price;

(2) In the case of a customer who pur-
chases a security through or from a na-
tional bank and who makes payment
for the security prior to the time when
payment is requested or notification is
given that payment is due, the time
when the bank delivers the security to
or into the account of the customer;

(3) In the case of a customer who
sells a security through or to a na-
tional bank, except as provided in para-
graph (c)(4) of this section, if the secu-
rity is not in the custody of the bank
at the time of sale, the time when the
security is delivered to the bank, and if
the security is in the custody of the
bank at the time of sale, the time when
the bank transfers the security from
the account of the customer;

(4) In the case of a customer who
sells a security through or to a na-
tional bank and who delivers the secu-
rity to the bank prior to the time when
delivery is requested or notification is
given that delivery is due, the time

the transaction
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when the bank makes payment to or
into the account of the customer.

(d) Crossing of buy and sell orders
means a security transaction in which
the same bank acts as agent for both
the buyer and the seller.

(e) Customer means any person or ac-
count, including any agency, trust, es-
tate, guardianship, or other fiduciary
account for which a national bank
makes or participates in making the
purchase or sale of securities, but does
not include a broker, dealer, bank act-
ing as a broker or dealer, bank acting
as the fiduciary of an account, bank as
trustee acting as shareholder of record
for the purchase or sale of securities,
or issuer of securities that are the sub-
ject of the transaction.

(f) Debt security means any security,
such as a bond, debenture, note, or any
other similar instrument that evi-
dences a liability of the issuer (includ-
ing any security of this type that is
convertible into stock or a similar se-
curity) and fractional or participation
interests in one or more of any of the
foregoing. This definition does not in-
clude securities issued by an invest-
ment company registered under the In-
vestment Company Act of 1940, 15
U.S.C. 80a-1 et seq.

(g) Government security means:

(1) A security that is a direct obliga-
tion of, or obligation guaranteed as to
principal and interest by, the United
States;

(2) A security that is issued or guar-
anteed by a corporation in which the
United States has a direct or indirect
interest and which is designated by the
Secretary of the Treasury for exemp-
tion as necessary or appropriate in the
public interest or for the protection of
investors;

(3) A security issued or guaranteed as
to principal and interest by any cor-
poration whose securities are des-
ignated, by statute specifically naming
the corporation, to constitute exempt
securities within the meaning of the
laws administered by the Securities
and Exchange Commission; or

(4) Any put, call, straddle, option, or
privilege on a security described in
paragraph (g)(1), (2), or (3) of this sec-
tion, other than a put, call, straddle,
option, or privilege:
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(i) That is traded on one or more na-
tional securities exchanges; or

(ii) For which quotations are dissemi-
nated through an automated quotation
system operated by a registered securi-
ties association.

(h) Investment discretion means that,
with respect to an account, a bank di-
rectly or indirectly:

(1) Is authorized to determine what
securities or other property shall be
purchased or sold by or for the ac-
count; or

(2) Makes decisions as to what securi-
ties or other property shall be pur-
chased or sold by or for the account
even though some other person may
have responsibility for these invest-
ment decisions.

(i) Municipal security means:

(1) A security that is a direct obliga-
tion of, or an obligation guaranteed as
to principal or interest by, a State or
any political subdivision, or any agen-
cy or instrumentality of a State or any
political subdivision;

(2) A security that is a direct obliga-
tion of, or an obligation guaranteed as
to principal or interest by, any munic-
ipal corporate instrumentality of one
or more States; or

(3) A security that is an industrial
development bond (as defined in sec-
tion 103(c)(2) of the Internal Revenue
Code of 1954 (26 U.S.C. 103(c)(2) (1970))
(Code)) the interest on which is exclud-
able from gross income under section
103(a)(1) of the Code (26 U.S.C. 103(a)(1))
if, by reason of the application of para-
graph (4) or (6) of section 103(c) of the
Code (26 U.S.C. 103(c)) (determined as if
paragraphs (4)(A), (5), and (7) were not
included in section 103(c) (26 U.S.C.
103(c)), paragraph (1) of section 103(c)
(26 U.S.C. 103(c)) does not apply to the
security.

(j) Periodic plan means:

(1) A written authorization for a na-
tional bank to act as agent to purchase
or sell for a customer a specific secu-
rity or securities, in a specific amount
(calculated in security units or dollars)
or to the extent of dividends and funds
available, at specific time intervals,
and setting forth the commission or
charges to be paid by the customer or
the manner of calculating them. These
plans include dividend reinvestment
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plans, automatic investment plans, and
employee stock purchase plans.

(2) Any ©prearranged, automatic
transfer or “sweep” of funds from a de-
posit account to purchase a security,
or any prearranged, automatic redemp-
tion or sale of a security with the funds
being transferred into a deposit ac-
count (including cash management
sweep services).

(k) Security: (1) Means any note,
stock, treasury stock, bond, debenture,
certificate of interest or participation
in any profit-sharing agreement or in
any oil, gas, or other mineral royalty
or lease, any collateral-trust certifi-
cate, preorganization certificate or
subscription, transferable share, in-
vestment contract, voting-trust certifi-
cate, and any put, call, straddle, op-
tion, or privilege on any security or
group or index of securities (including
any interest therein or based on the
value thereof), or, in general, any in-
strument commonly known as a “secu-
rity”; or any certificate of interest or
participation in, temporary or interim
certificate for, receipt for, or warrant
or right to subscribe to or purchase,
any of the foregoing;

(2) Does not mean currency; any
note, draft, bill of exchange, or bank-
er’s acceptance which has a maturity
at the time of issuance not exceeding
nine months, exclusive of days of
grace, or any renewal thereof, the ma-
turity of which is likewise limited; a
deposit or share account in a Federal
or State chartered depository institu-
tion; a loan participation; a letter of
credit or other form of bank indebted-
ness incurred in the ordinary course of
business; units of a collective invest-
ment fund; interests in a variable
amount note in accordance with 12
CFR 9.18; U.S. Savings Bonds; or any
other instrument the OCC determines
does not constitute a security for pur-
poses of this part.

§12.3 Recordkeeping.

(a) General rule. A national bank ef-
fecting securities transactions for cus-
tomers shall maintain the following
records for at least three years:

(1) Chronological records. An itemized
daily record of each purchase and sale
of securities maintained in chrono-
logical order, and including:
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(i) Account or customer name for
which each transaction was effected;

(ii) Description of the securities;

(iii) Unit and aggregate purchase or
sale price;

(iv) Trade date; and

(v) Name or other designation of the
broker/dealer or other person from
whom the securities were purchased or
to whom the securities were sold;

(2) Account records. Account records
for each customer, reflecting:

(i) Purchases and sales of securities;

(ii) Receipts and deliveries of securi-
ties;

(iii) Receipts and disbursements of
cash; and

(iv) Other debits and credits per-
taining to transactions in securities;

(3) Memorandum order. A separate
memorandum (order ticket) of each
order to purchase or sell securities
(whether executed or canceled), includ-
ing:

(i) Account or customer name for
which the transaction was effected;

(ii) Type of order (market order,
limit order, or subject to special in-
structions);

(iii) Time the trader or other bank
employee responsible for effecting the
transaction received the order;

(iv) Time the trader placed the order
with the broker/dealer, or if there was
no broker/dealer, time the order was
executed or canceled;

(v) Price at which the order was exe-
cuted; and

(vi) Name of the broker/dealer uti-
lized;

(4) Record of broker/dealers. A record
of all broker/dealers selected by the
bank to effect securities transactions
and the amount of commissions paid or
allocated to each broker during the
calendar year; and

(5) Notifications. A copy of the written
notification required by §§12.4 and 12.5.

(b) Manner of maintenance. The
records required by this section must
clearly and accurately reflect the in-
formation required and provide an ade-
quate basis for the audit of the infor-
mation. Record maintenance may in-
clude the use of automated or elec-
tronic records provided the records are
easily retrievable, readily available for
inspection, and capable of being repro-
duced in a hard copy.
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§12.4 Content and time of notification.

Unless a national bank elects to pro-
vide notification by one of the means
specified in §12.5, a national bank ef-
fecting a securities transaction for a
customer shall give or send to the cus-
tomer either of the following types of
notifications at or before completion of
the transaction or, if the bank uses a
registered broker/dealer’s confirma-
tion, within one business day from the
bank’s receipt of the registered broker/
dealer’s confirmation:

(a) Written notification. A written no-
tification disclosing:

(1) Name of the bank;

(2) Name of the customer;

(3) Capacity in which the bank acts
(i.e., as agent for the customer, as
agent for both the customer and some
other person, as principal for its own
account, or in any other capacity);

(4) Date and time of execution, or a
statement that the bank will furnish
the time of execution within a reason-
able time upon written request of the
customer, and the identity, price, and
number of shares or units (or principal
amount in the case of debt securities)
of the security purchased or sold by the
customer;

(5) Amount of any remuneration that
the customer has provided or is to pro-
vide any broker/dealer, directly or indi-
rectly, in connection with the trans-
action;

(6) (i) Amount of any remuneration
that the bank has received or will re-
ceive from the customer, and the
source and amount of any other remu-
neration that the bank has received or
will receive in connection with the
transaction; unless:

(A) The bank and its customer have
determined remuneration pursuant to
a written agreement; or

(B) In the case of government securi-
ties and municipal securities, the bank
received the remuneration in other
than an agency transaction.

(ii) If the bank elects not to disclose
the source and amount of remunera-
tion it has or will receive from a party
other than the customer pursuant to
paragraph (a)(6)(i) of this section, the
written notification must disclose
whether the bank has received or will
receive remuneration from a party
other than the customer, and that the
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bank will furnish within a reasonable
time the source and amount of this re-
muneration upon written request of
the customer. This election is not
available, however, if, with respect to a
purchase, the bank was participating
in a distribution of that security; or,
with respect to a sale, the bank was
participating in a tender offer for that
security;

(7) Name of the registered broker/
dealer utilized; or where there is no
registered broker/dealer, the name of
the person from whom the security was
purchased or to whom the security was
sold, or a statement that the bank will
furnish this information within a rea-
sonable time upon written request
from the customer;

(8) In the case of any transaction in a
debt security subject to redemption be-
fore maturity, a statement to the ef-
fect that the debt security may be re-
deemed in whole or in part before ma-
turity, that the redemption could af-
fect the yield represented and that ad-
ditional information is available upon
request;

(9) In the case of a transaction in a
debt security effected exclusively on
the basis of a dollar price:

(i) The dollar price at which the
transaction was effected; and

(ii) The yield to maturity calculated
from the dollar price, unless the trans-
action is for a debt security that ei-
ther:

(A) Has a maturity date that may be
extended by the issuer thereof, with a
variable interest payable thereon; or

(B) Is an asset-backed security that
represents an interest in or is secured
by a pool of receivables or other finan-
cial assets that continuously are sub-
ject to prepayment;

(10) In the case of a transaction in a
debt security effected on the basis of
yield:

(i) The yield at which the transaction
was effected, including the percentage
amount and its characterization (e.g.,
current yield, yield to maturity, or
yield to call) and if effected at yield to
call, the type of call, the call date, and
call price;

(ii) The dollar price calculated from
the yield at which the transaction was
effected; and

227



§125

(iii) If effected on a basis other than
yield to maturity and the yield to ma-
turity is lower than the represented
yield, the yield to maturity as well as
the represented yield, unless the trans-
action is for a debt security that ei-
ther:

(A) Has a maturity date that may be
extended by the issuer thereof, with a
variable interest rate payable thereon;
or

(B) Is an asset-backed security that
represents an interest in or is secured
by a pool of receivables or other finan-
cial assets that continuously are sub-
ject to prepayment;

(11) In the case of a transaction in a
debt security that is an asset-backed
security, which represents an interest
in or is secured by a pool of receivables
or other financial assets that continu-
ously are subject to prepayment, a
statement indicating that the actual
yield of the asset-backed security may
vary according to the rate at which the
underlying receivables or other finan-
cial assets are prepaid and a statement
that information concerning the fac-
tors that affect yield (including at a
minimum estimated yield, weighted
average life, and the prepayment as-
sumptions underlying yield) will be
furnished upon written request of the
customer; and

(12) In the case of a transaction in a
debt security, other than a government
security, that the security is unrated
by a nationally recognized statistical
rating organization, if that is the case;
or

(b) Copy of the registered broker/deal-
er’s confirmation. A copy of the con-
firmation of a registered broker/dealer
relating to the securities transaction
and, if the customer or any other
source will provide remuneration to
the bank in connection with the trans-
action and a written agreement be-
tween the bank and the customer does
not determine the remuneration, a
statement of the source and amount of
any remuneration that the customer or
any other source is to provide the
bank.
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§12.5 Notification by agreement; alter-
native forms and times of notifica-
tion.

A national bank may elect to use the
following notification procedures as an
alternative to complying with §12.4:

(a) Notification by agreement. A na-
tional bank effecting a securities
transaction for an account in which
the bank does not exercise investment
discretion shall give or send written
notification at the time and in the
form agreed to in writing by the bank
and customer, provided that the agree-
ment makes clear the customer’s right
to receive the written notification pur-
suant to §12.4 (a) or (b) at no additional
cost to the customer.

(b) Trust transactions. A mnational
bank effecting a securities transaction
for an account in which the bank exer-
cises investment discretion other than
in an agency capacity shall give or
send written notification within a rea-
sonable time if a person having the
power to terminate the account, or, if
there is no such person, any person
holding a vested beneficial interest in
the account, requests written notifica-
tion pursuant to §12.4 (a) or (b). Other-
wise, notification is not required.

(c) Agency transactions. (1) A national
bank effecting a securities transaction
for an account in which the bank exer-
cises investment discretion in an agen-
cy capacity shall give or send, not less
than once every three months, an
itemized statement to each customer
that specifies the funds and securities
in the custody or possession of the
bank at the end of the period and all
debits, credits and transactions in the
customer’s account during the period.

(2) If requested by the customer, the
bank shall give or send written notifi-
cation to the customer pursuant to
§12.4 (a) or (b) within a reasonable
time.

(d) Collective investment fund trans-
actions. A national bank effecting a se-
curities transaction for a collective in-
vestment fund shall follow 12 CFR 9.18.

(e) Periodic plan transactions. (1) A na-
tional bank effecting a securities
transaction for a periodic plan (except
for a cash management sweep service)
shall give or send to its customer not
less than once every three months, a
written statement showing:
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(i) The customer’s funds and securi-
ties in the custody or possession of the
bank;

(ii) All service charges and commis-
sions paid by the customer in connec-
tion with the transaction; and

(iii) All other debits and credits of
the customer’s account involved in the
transaction.

(2) A national bank effecting a secu-
rities transaction for a cash manage-
ment sweep service or other periodic
plan as defined in §12.2(j)(2) shall give
or send its customer a written state-
ment, in the same form as under para-
graph (e)(1) of this section, for each
month in which a purchase or sale of a
security takes place in a deposit ac-
count and not less than once every
three months if there are no securities
transactions in the account, subject to
any other applicable laws and regula-
tions.

(3) Upon written request of the cus-
tomer, the bank shall give or send the
information described in §12.4 (a) or
(b), except that the bank need not pro-
vide to the customer any information
relating to remuneration paid in con-
nection with the transaction when the
remuneration is paid by a source other
than the customer.

§12.6 Fees.

A national bank may charge a rea-
sonable fee for providing notification
pursuant to §12.5(b), (c), and (e). A na-
tional bank may not charge a fee for
providing notification pursuant to §12.4
or §12.5 (a) and (d).

§12.7 Securities trading policies and
procedures.

(a) Policies and procedures; reports of
securities trading. A national bank ef-
fecting securities transactions for cus-
tomers shall maintain and adhere to
policies and procedures that:

(1) Assign responsibility for super-
vision of all officers or employees who:

(i) Transmit orders to or place orders
with registered broker/dealers;

(ii) Execute transactions in securities
for customers; or

(iii) Process orders for notification or
settlement purposes, or perform other
back office functions with respect to
securities transactions effected for cus-
tomers. Policies and procedures for
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personnel described in this paragraph
(a)(1)(iii) must provide for supervision
and reporting lines that are separate
from supervision and reporting lines
for personnel described in paragraphs
(a)(1) (i) and (ii) of this section;

(2) Provide for the fair and equitable
allocation of securities and prices to
accounts when the bank receives orders
for the same security at approximately
the same time and places the orders for
execution either individually or in
combination;

(3) Provide for the crossing of buy
and sell orders on a fair and equitable
basis to the parties to the transaction,
where permissible under applicable
law; and

(4) Require bank officers and employ-
ees to report to the bank, within the
deadline specified in SEC rule 17j-1 (17
CFR 270.17j-1) for quarterly transaction
reports, all personal transactions in se-
curities made by them or on their be-
half in which they have a beneficial in-
terest, if the officers and employees:

(i) Make investment recommenda-
tions or decisions for the accounts of
customers;

(ii) Participate in the determination
of the recommendations or decisions;
or

(iii) In connection with their duties,
obtain information concerning which
securities are purchased, sold, or rec-
ommended for purchase or sale by the
bank.

(b) Required information. The report
required under paragraph (a)(4) of this
section must contain the following in-
formation:

(1) The date of the transaction, the
title and number of shares, and the
principal amount of each security in-
volved;

(2) The nature of the transaction (i.e.
purchase, sale, or other type of acquisi-
tion or disposition);

(3) The price at which the trans-
action was effected; and

(4) The name of the registered
broker, registered dealer, or bank with
or through whom the transaction was
effected.

(c) Report not required. This section
does not require a bank officer or em-
ployee to report transactions if:
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(1) The officer or employee has no di-
rect or indirect influence or control
over the transaction;

(2) The transaction is in mutual fund
shares;

(3) The transaction is in government
securities; or

(4) The transactions involve an ag-
gregate amount of purchases and sales
per officer or employee of $10,000 or less
during the calendar quarter.

(d) Additional reporting requirement. A
national bank that acts as an invest-
ment adviser to an investment com-
pany is subject to the requirements of
Securities and Exchange Commission
(SEC) Rule 17j-1 (17 CFR 270.17j-1)
issued under the Investment Company
Act of 1940. SEC Rule 17j-1 requires an
“access person” of the investment ad-
viser to report certain personal securi-
ties transactions to the investment ad-
viser for review by the Securities and
Exchange Commission. “Access person”
includes directors, officers, and certain
employees of the investment adviser.
The reporting requirement under para-
graph (a)(4) of this section is a separate
requirement from any applicable re-
quirements under SEC Rule 17j-1. How-
ever, an “access person” required to file
a report with a national bank pursuant
to SEC Rule 17j-1 need not file a sepa-
rate report under paragraph (a)(4) of
this section if the required information
is the same.

[61 FR 63965, Dec. 2, 1996, as amended at 73
FR 22243, Apr. 24, 2008]

§12.8 Waivers.

A national bank may file a written
request with the OCC for waiver of one
or more of the requirements set forth
in §§12.2 through 12.7, either in whole
or in part. The OCC may grant a waiver
from the requirements of this part to
any national bank, or any class of na-
tional banks, with regard to a specific
transaction or a specific class of trans-
actions.

§12.9 Settlement of securities trans-
actions.

(a) A national bank shall not effect
or enter into a contract for the pur-
chase or sale of a security (other than
an exempted security as defined in 15
U.S.C. 78c(a)(12), government security,
municipal security, commercial paper,

12 CFR Ch. | (1-1-09 Edition)

bankers’ acceptances, or commercial
bills) that provides for payment of
funds and delivery of securities later
than the third business day after the
date of the contract, unless otherwise
expressly agreed to by the parties at
the time of the transaction.

(b) Paragraphs (a) and (c) of this sec-
tion do not apply to contracts:

(1) For the purchase or sale of limited
partnership interests that are not list-
ed on an exchange or for which
quotations are not disseminated
through an automated quotation sys-
tem of a registered securities associa-
tion;

(2) For the purchase or sale of securi-
ties that the Securities and Exchange
Commission (SEC) may from time to
time, taking into account then existing
market practices, exempt by order
from the requirements of paragraph (a)
of SEC Rule 15c¢6-1, 17 CFR 240.15c6-
1(a), either unconditionally or on speci-
fied terms and conditions, if the SEC
determines that an exemption is con-
sistent with the public interest and the
protection of investors.

(c) Paragraph (a) of this section does
not apply to contracts for the sale for
cash of securities that are priced after
4:30 p.m. Eastern time on the date the
securities are priced and that are sold
by an issuer to an underwriter pursu-
ant to a firm commitment under-
written offering registered under the
Securities Act of 1933, 156 U.S.C. T7a et
seq., or sold to an initial purchaser by
a national bank participating in the of-
fering. A national bank shall not effect
or enter into a contract for the pur-
chase or sale of the securities that pro-
vides for payment of funds and delivery
of securities later than the fourth busi-
ness day after the date of the contract
unless otherwise expressly agreed to by
the parties at the time of the trans-
action.

(d) For purposes of paragraphs (a)
and (c) of this section, the parties to a
contract are deemed to have expressly
agreed to an alternate date for pay-
ment of funds and delivery of securities
at the time of the transaction for a
contract for the sale for cash of securi-
ties pursuant to a firm commitment of-
fering if the managing underwriter and
the issuer have agreed to the date for
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all securities sold pursuant to the of-
fering and the parties to the contract
have not expressly agreed to another
date for payment of funds and delivery
of securities at the time of the trans-
action.

INTERPRETATIONS

§12.101 National bank disclosure of re-
muneration for mutual fund trans-
actions.

A national bank may fulfill its obli-
gation to disclose information on the
source and amount of remuneration,
required by §12.4, for mutual fund
transactions by providing this informa-
tion to the customer in a current pro-
spectus, at or before completion of the
securities transaction. The OCC’s view
is consistent with the position of the
Securities and Exchange Commission
(SEC) as provided in a no-action letter
dated March 19, 1979, which permits
confirmations for mutual funds to refer
to the sales load disclosed in the pro-
spectus. See Letter to the Investment
Company Institute, reprinted in [1979
Transfer Binder] Fed. Sec. L. Rep.
(CCH) 82041 (Mar. 19, 1979). The OCC
would reconsider its position upon any
change in the SEC’s practice.

§12.102 National bank use of elec-
tronic communications as customer
notifications.

(a) In appropriate situations, a na-
tional bank may satisfy the “written”
notification requirement under §§12.4
and 12.5 through electronic commu-
nications. Where a customer has a fac-
simile machine, a national bank may
fulfill its notification delivery require-
ment by sending the notification by
facsimile transmission. Similarly, a
bank may satisfy the notification de-
livery requirement by other electronic
communications when:

(1) The parties agree to use electronic
instead of hard-copy notifications;

(2) The parties have the ability to
print or download the notification;

(3) The recipient affirms or rejects
the trade through electronic notifica-
tion;

(4) The system cannot automatically
delete the electronic notification; and

(56) Both parties have the capacity to
receive electronic messages.

§13.2

(b) The OCC would consider the per-
missibility of other situations using
electronic notifications on a case-by-
case basis.

PART 13—GOVERNMENT
SECURITIES SALES PRACTICES

Sec.
13.1
13.2
13.3
13.4
13.5

Scope.

Definitions.

Business conduct.
Recommendations to customers.
Customer information.

INTERPRETATIONS

13.100 Obligations concerning institutional
customers.

AUTHORITY: 12 U.S.C. 1 et seq., and 93a; 15
U.S.C. 780-5.

SOURCE: 62 FR 13283, Mar. 19, 1997, unless
otherwise noted.

§13.1 Scope.

This part applies to national banks
that have filed notice as, or are re-
quired to file notice as, government se-
curities brokers or dealers pursuant to
section 15C of the Securities Exchange
Act (15 U.S.C. 780-5) and Department of
the Treasury rules under section 15C
(17 CFR 400.1(d) and part 401).

§13.2 Definitions.

(a) Bank that is a government securities
broker or dealer means a national bank
that has filed notice, or is required to
file notice, as a government securities
broker or dealer pursuant to section
15C of the Securities Exchange Act (15
U.S.C. 780-5) and Department of the
Treasury rules under section 15C (17
CFR 400.1(d) and part 401).

(b) Customer does mnot include a
broker or dealer or a government secu-
rities broker or dealer.

(c) Government security has the same
meaning as this term has in section
3(a)(42) of the Securities Exchange Act
of 1934 (15 U.S.C. 78c(a)(42)).

(d) Non-institutional customer means
any customer other than:

(1) A bank, savings association, in-
surance company, or registered invest-
ment company;

(2) An investment adviser registered
under section 203 of the Investment Ad-
visers Act of 1940 (15 U.S.C. 80b-3); or
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