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DECISION OF THE COMPTROLLER 

I . SUMMARY 

The C o m p tro l le r  o f th e  C u rre n c y  ( " C o m p tro l le r " )  d e n ie s  th e   

A p p l ic a t io n  o f  th e  E s ta t e  o f  John  R. G iv en s  ("G iv e n s"  o r   

" A p p l ic a n t" ) ,  fo rm er P r e s i d e n t  and D i r e c t o r ,  U .S .' N a t io n a l  Bank  

o f C la y to n , S t .  L o u is , M is s o u r i  ( t h e  "B a n k "), f o r  a t t o r n e y 's  f e e s   

p u r s u a n t  t o  t h e  Equal A ccess  t o  J u s t i c e  A ct ( "EAJA") , "b e c a u se   

G ivens was n o t  a " p r e v a i l i n g  p a r ty "  in  t h e  u n d e r ly in g  a c t i o n .  

I I .  ISSUES 

I s  a R e sp o n d e n t a " p r e v a i l i n g  p a r ty "  f o r  p u rp o s e s  o f  EAJA when an 

a d m i n i s t r a t i v e  a c t io n  i s  d is m is s e d  b e c a u s e  th e  R esp o n d en t h a s_____ 

d ie d  b e f o r e  a d e c i s io n  i s  r e n d e re d ?  

I I I .  P R O C E D U R A L  H I S T O R Y  

The p r o c e d u r a l  h i s t o r y  o f  t h i s  a c t i o n  i s  sum m arized  in  th e   

C o m p t r o l l e r 's  d e c i s io n  in  t h e  u n d e r ly in g  a c t io n  and need  n o t  be  

r e p e a te d  i n  d e t a i l  h e re .  B r i e f l y ,  a N o tic e  o f  A ssessm en t o f  a  

C iv i l  Money P e n a l ty  ( " N o tic e " )  was i s s u e d  by t h e  O f f ic e  o f  th e   

C o m p tro l le r  o f  th e  C u rren cy  ("OCC") a g a i n s t  th e  A p p l ic a n t .  A  

h e a r in g  was h e ld  on a l l  a l l e g e d  v i o l a t i o n s .  
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The f i n a l  p le a d in g  p r i o r  t o  th e  Recommended D e c is io n  o f  th e   

A d m in is t r a t iv e  Law Ju d g e  ("ALJ") was s u b m it te d  by e ac h  p a r ty  on  

J a n u a ry  8, 1993 . On J a n u a ry  9, 1993, A p p l ic a n t  d i e d  su d d e n ly  in   

an a u to m o b ile  a c c id e n t .  

On F eb ru a ry  8 , 1993, th e  ALJ f i l e d  h i s  Recommended D e c is io n . The  

ALJ found t h a t  th e  a c t i o n  a b a te d  a s  a r e s u l t  o f  t h e  A p p l i c a n t 's   

d e a th .  T h e r e fo r e ,  he  recom mended a f i n a l  o r d e r  a b a t in g  any  

p e n a l ty  and d i s m is s in g  th e  a c t io n .  Both A p p l i c a n t 's  widow, in   

h e r  c a p a c i ty  a s  th e  p e r s o n a l  r e p r e s e n t a t i v e  o f  R e s p o n d e n t 's   

e s t a t e ,  and t h e  E n fo rc em e n t and C om pliance D iv i s io n  ("E&C") f i l e d   

E x c e p tio n s  t o  th e  Recommended D e c is io n . In  t h e  E x c e p t io n s ,  b o th   

p a r t i e s  a rg u e d  t h a t  a f i n a l  d e c i s io n  on t h e  m e r i t s  was n e c e s s a ry .  

On Ju n e  9, 1993, th e  C o m p tro l le r  d is m is s e d  t h e  c i v i l  money  

p e n a l ty  ("CMP") a c t i o n  a g a i n s t  A p p l ic a n t .  In  t h e  M a tte r  o f  John  

R .. G iv e n s , AA-MW-91-136 ("G iv en s  I " ) .  B ecau se  a d i s p u t e  has  

a r i s e n  c o n c e rn in g  t h e  r e a s o n s  f o r  th e  d i s m is s a l , t h e  r e a s o n s  f o r   

th e  C o m p tr o l le r 's  d e c i s i o n  a r e  d is c u s s e d  in  d e t a i l  in  th e   

D is c u s s io n , i n f r a , S e c t io n  IV .B .3. 

On J u ly  2, 1993, A p p l ic a n t  f i l e d  an A p p l i c a t io n  f o r  a t t o r n e y 's   

f e e s  ( "A p p l ic a t io n " )  p u r s u a n t  to  EAJA, 5 U .S .C . § 504 , and 31  

C .F .R . P a r t  6 . E&C f i l e d  an Answer ("A n sw e r" ) , and  A p p lic a n t   

f i l e d  a R eply  t o  t h e  Answer ( " R e p ly " ) . 



On O c to b e r 6, 1993, th e  ALJ is s u e d  h i s  I n i t i a l  D e c is io n  on th e  

A p p l ic a t io n .  The ALJ fo u n d  t h a t  A p p l ic a n t  was a " p r e v a i l i n g   

p a r ty "  w i th in  th e  m ean ing  o f  EAJA, and t h a t  E&C was n o t  

" s u b s t a n t i a l l y  j u s t i f i e d . "  He found no s p e c i a l  c i r c u m s ta n c e s   

t h a t  w ould make an aw ard  u n j u s t .  He found  t h a t  A p p l ic a n t  was  

e l i g i b l e  t o  r e c e iv e  an aw ard  p u r s u a n t  to  EAJA. How ever, he  

l im i te d  t h e  award to  $75 p e r  h o u r . 

Both p a r t i e s  a sk ed  th e  C o m p tro l le r  to  re v ie w  t h e  I n i t i a l  

D e c is io n . In  i t s  R e q u e s t f o r  Review , E&C a rg u e d  t h a t  A p p l ic a n t   

was n o t a p r e v a i l i n g  p a r t y  and t h a t  E&C was s u b s t a n t i a l l y   

j u s t i f i e d .  In  h i s  R e q u e s t f o r  Review , A p p l ic a n t  a sk e d  t h a t  th e   

aw ard be in c r e a s e d  t o  t h e  a c t u a l  am ount o f  a t t o r n e y ' s  f e e s ,   

in s t e a d  o f  a l i m i t  o f  $75 p e r  h o u r . In  a R esp o n se  t o  E&C's  

R eq u es t f o r  Review ( " R e s p o n s e " ) ,  A p p l ic a n t  made num erous comments  

c o n c e rn in g  E&C's R e q u e s t .  

 IV. DISCUSSION 

A. E qual A ccess  t o  J u s t i c e  A ct 

EAJA p ro v id e s  t h a t  

An agency  t h a t  c o n d u c ts  an  a d v e r s a ry  a d j u d i c a t i o n  s h a l l   
aw ard , t o  a p r e v a i l i n g  p a r t y  o th e r  th a n  t h e  U n ite d   
S t a t e s ,  f e e s  and o t h e r  e x p e n se s  in c u r r e d  by t h a t  p a r ty   
in  c o n n e c tio n  w ith  t h a t  p ro c e e d in g , u n l e s s  t h e   
a d ju d ic a t iv e  o f f i c e r  o f  th e  agency  f i n d s  t h a t  th e   
p o s i t i o n  o f t h e  ag en cy  was s u b s t a n t i a l l y  j u s t i f i e d  o r   
t h a t  s p e c i a l  c i r c u m s ta n c e s  make an aw ard  u n j u s t .  

5 U .S .C . § 5 0 4 ( a ) ( 1 ) .  EAJA a l s o  c o n ta in s  a t im e  l i m i t a t i o n  f o r   

an a p p l i c a t i o n  f o r  an aw ard  and  a n e t  w o rth  l i m i t a t i o n .  5 U .S .C . 
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§ 5 0 4 ( a ) ( 2 ) ,  ( b ) ( 1) (B ) . E&C h as n o t  a l l e g e d  t h a t  A p p l ic a n t  

f a i l e d  t o  s a t i s f y  th e  tim e  and n e t  w o rth  l i m i t a t i o n s ,  and th e   

C o m p tro l le r  f in d s  t h a t  th e s e  l i m i t a t i o n s  h av e  been  s a t i s f i e d .  

The d i s p u t e  in  t h i s  c a se  r e v o lv e s  a ro u n d  two o f  th e  s u b s t a n t iv e   

r e q u ir e m e n ts  t h a t  m ust be m et b e f o r e  an aw ard  i s  made p u r s u a n t  t o   

EAJA. F i r s t ,  th e  a p p l i c a n t  m ust be  a " p r e v a i l i n g  p a r t y . "  

S econd , th e  governm en t m ust n o t b e  " s u b s t a n t i a l l y  j u s t i f i e d . "  

B. P r e v a i l i n g  P a r ty  

1. B urden o f P ro o f 

The a p p l i c a n t  in  an EAJA a c t io n  b e a r s  t h e  b u rd e n  o f  p ro v in g  t h a t   

he o r  sh e  i s  a p r e v a i l i n g  p a r t y .  S h e p a rd  v . S u l l i v a n , 898 F . 2d  

1267, 1273 ( 7 th  C ir .  1 9 9 0 ). T h e r e f o r e ,  A p p l ic a n t  m ust p ro v e  t h a t   

he was a p r e v a i l i n g  p a r ty  in  th e  u n d e r ly in g  a c t i o n ;  E&C need n o t  

p ro v e  t h a t  he was n o t p r e v a i l i n g .  

2 . " P r e v a i l in g  P a r ty "  When C ase N ot D ecided  on M e r i ts  

I t  i s  n o t  n e c e s s a r y  t o  win a f t e r  a t r i a l  on t h e  m e r i t s  to  be a  

p r e v a i l i n g  p a r t y  f o r  p u rp o se s  o f  EAJA. F o r ex am p le , a p a r ty  may  

p r e v a i l  by n e g o t i a t i n g  a s u c c e s s f u l  s e t t l e m e n t .  E n v iro n m e n ta l  

D e fen se  Fund, In c ,  v . W a tt , 722 F .2 d  1081 , 1084 n .2  (2d C ir .   

1 9 8 3 ). The d e te rm in in g  f a c t o r  i s  t h e  s u b s ta n c e  o f  th e  

l i t i g a t i o n ,  n o t  th e  t e c h n i c a l  d i s p o s i t i o n  o f  a c a s e  o r  m o tio n . 
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C o n s o l id a te d  I n t e r n a t i o n a l  A u to m o tiv e , I n c . v . U n ite d  S t a t e s , 797 

F. Supp. 1007, 1010 (C t. I n t ' l  T rad e  1 9 9 2 ). 

However, n o t  e v e ry  p a r ty  t h a t  o b t a in s  a v i c t o r y  a g a i n s t  th e   

go v ern m en t may a ls o  r e c e iv e  paym ent o f  a t t o r n e y 's  f e e s .  A p a r ty   

d oes n o t  p r e v a i l  s im p ly  b e c a u se  i t  r e c e i v e s  a f a v o r a b le  

d i s p o s i t i o n  on an i n t e r l o c u t o r y  i s s u e  o r  even  on th e  c a s e  a s  a  

w hole . F or ex am p le , a t t o r n e y 's  f e e s  a r e  aw arded f o r  s u c c e s s  on  

an i n t e r l o c u t o r y  m otion  o n ly  t o  "a p a r t y  who has e s t a b l i s h e d  h i s   

e n t i t l e m e n t  t o  some r e l i e f  on th e  m e r i t s  o f  h i s  c la im s ,  e i t h e r  in   

th e  t r i a l  c o u r t  o r  on a p p e a l ."  H anrahan  v . H am pton, 446 U .S . 

754, 757 (1980) (p e r  cu riam ) (em p h a sis  a d d e d ) .  The s u b s ta n c e  o f   

th e  d i s p o s i t i o n ,  and n o t th e  form , m ust be ex am in ed . D evine v .  

S u t e r m e i s t e r , 733 F .2d  892, 898 (F ed . C i r .  19 8 4 ). 

Even w here  a p a r ty  i s  c l e a r l y  v i c t o r i o u s ,  a p a r ty  d oes n o t   

p r e v a i l  f o r  p u rp o s e s  o f  EAJA i f  th e  r e a s o n s  f o r  t h e  v i c t o r y  a r e   

u n r e l a t e d  t o  t h e  m e r i t s  o f  th e  c a s e .  F o r ex am p le , an a p p l i c a n t   

f o r  S o c ia l  S e c u r i t y  b e n e f i t s  d o es  n o t  p r e v a i l  i f ,  w h ile   

l i t i g a t i o n  i s  p e n d in g , l e g i s l a t i o n  i s  e n a c te d  u n d e r  w hich  th e   

a p p l i c a n t  i s  c l e a r l y  e l i g i b l e  f o r  b e n e f i t s .  H u e tt  v .  Bowen, 873  

F .2 d  1153, 1155 (8 th  C i r .  1 9 8 9 ); S h e p a rd  a t  1272. S i m i l a r ly ,  an  

a p p l i c a n t  f o r  b e n e f i t s  d o es  n o t become a p r e v a i l in g  p a r ty  by  

r e a c h in g  an a g e , w h ile  l i t i g a t i o n  i s  p e n d in g , a t  w hich  th e   

t h r e s h o ld  o f  e l i g i b i l i t y  i s  lo w e re d . Sw edberg v . Bowen, 804 F .2 d   

432, 434 ( 8 th  C i r .  1986 ). Even w here  t h e  g o v e rn m e n t 's  c a s e  i s  
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d is m is s e d  b e c a u se  th e  g o v e rn m en t r e f u s e s  t o  r e v e a l  in f o r m a t io n   

t h a t  may je o p a r d iz e  a c r i m in a l  i n v e s t i g a t i o n ,  t h e  g o v e rn m e n t 's   

o p p o n e n t in  l i t i g a t i o n  i s  n o t  a p r e v a i l i n g  p a r t y .  U n ite d  S ta te s   

v . Kemper Money M arket Fund, I n c . , 594 F. Supp . 185, 186-87 (N.D.  

111 . 1984), a f f ' d  781 F .2 d  1268 (7 th  C i r .  1 9 8 6 ) . C le a r ly ,  th e   

r e a s o n  f o r  t h e  d i s p o s i t i o n  o f  th e  o r i g i n a l  c a s e  i s  s i g n i f i c a n t .  

3.  R easons f o r  D is m is s a l  o f  U n d e r ly in g  A c tio n  

T h e re  can  be no d o u b t t h a t  th e  u n d e r ly in g  c i v i l  money p e n a l ty   

a c t i o n  a g a in s t  A p p l ic a n t  was d is m is s e d . H ow ever, a s  th e  c a s e s   

c i t e d  above d e m o n s tr a te ,  t h e  re a s o n s  f o r  t h e  d i s m i s s a l  a re   

s i g n i f i c a n t .  B ecause  t h e r e  i s  a d i s p u te  c o n c e r n in g  t h i s  v e ry   

q u e s t io n ,  i t  i s  n e c e s s a r y  t o  exam ine th e  r e a s o n s  t h a t  th e   

C o m p tro l le r  d is m is s e d  t h e  u n d e r ly in g  a c t i o n .  

E&C a rg u e d  t h a t  th e  a c t i o n  was d is m is s e d  b e c a u s e  o f  A p p l i c a n t 's   

d e a th .  Answer a t  4; E&C R e q u e s t f o r  Review  a t  5 - 6 .  In  th e   

R e q u e s t f o r  R eview , E&C a m p l i f i e d  t h i s  a rg u m e n t t o  s t a t e  t h a t   

" th e  t r u e  c ru x  o f  th e  d e c i s i o n  [was] t h a t  a CMP w ould  o b v io u s ly   

n o t  have  any d e t e r r e n t  e f f e c t  on th e  d e c e a s e d  R e s p o n d e n t."  E&C  

R e q u e s t f o r  Review  a t  5 . 

In  th e  R ep ly , A p p l ic a n t  a rg u e d  t h a t  th e  OCC f a i l e d  t o  c a r r y  th e   

b u rd e n  o f p ro v in g  th e  m e r i t s  o f  th e  c a s e .  R ep ly  a t  2 . R a th e r   

th a n  d e c id e  t h e  m e r i t s  o f  t h e  c a s e ,  th e  OCC " s im p ly  q u i t . "  Id . 
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In  e s s e n c e , A p p lic a n t  a rg u e s  t h a t  by d i s m is s in g  t h e  a c t i o n ,  th e  

OCC's f a i l u r e  t o  r e a c h  a d e c i s io n  on th e  m e r i t s  t r a n s l a t e s  to   

p r e v a i l i n g  p a r ty  s t a t u s  f o r  A p p l ic a n t .  I d . a t  3. 

In  h i s  I n i t i a l  D e c is io n , t h e  ALJ found t h a t  "a  p r im a ry  re a s o n   

t h a t  th e  p ro c e e d in g  was d is m is s e d  was one o f  c o n v e n ie n c e  t o  th e   

g o v e rn m e n t."  I n i t i a l  D e c is io n  a t  8. He found  t h a t  t h i s  re a so n   

was an argum ent in  f a v o r  o f  f in d in g  t h a t  th e  Appl i c a n t  had  

p r e v a i l e d ,  and t h a t  t h e  g o v ern m en t sh o u ld  n o t be a llo w e d  t o  b r in g   

a CMP a c t io n  and th e n  r e f u s e  t o  d e c id e  th e  m e r i t s  s im p ly  f o r  i t s  

own c o n v e n ie n c e . I d . 

In  i t s  R eq u es t f o r  R eview , E&C renew ed i t s  a rg u m e n t. In  h i s   

R esp o n se , A p p lic a n t  n o te d  w i th o u t  a d d i t i o n a l  com m ent t h a t  " th e   

ALJ n e v e r th e l e s s ,  re v ie w e d  th e  v a r i e t y  o f  b a s e s  e n u n c ia te d  in  th e   

o r d e r  o f  Ju n e  6, 1993, w hich  c l e a r l y  go beyond t h e  f a c t  o f   

d e a t h . "  R esponse a t  2. 

A r e a d in g  o f  th e  e n t i r e  D e c is io n  o f  th e  C o m p tr o l le r  in  G iv en s I  

c l e a r l y  d e m o n s tra te s  t h a t  A p p l i c a n t 's  d e a th  was t h e  s i n e  qua non  

o f  t h a t  D e c is io n . In  a t e n - p a g e  d e c i s io n ,  G iv en s  I  s t a t e s  a t   

l e a s t  t h r e e  t im e s  in  so  many w ords t h a t  th e  a c t i o n  was d is m is s e d   

b e c a u se  o f  A p p l i c a n t 's  d e a th .  G ivens I  a t  1 , 5 , 1 0 . G iv en s  I  

found  o n ly  fo u r  f a c t s :  A p p l ic a n t  was t h e  P r e s i d e n t  and a  

D i r e c to r  o f  th e  Bank, a N o tic e  was i s s u e d  a g a i n s t  A p p l i c a n t ,  a  

h e a r in g  was h e ld ,  and A p p l ic a n t  d ie d .  I d .  a t  9 . C l e a r ly ,  th e  
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key f a c t o r  i n  G ivens I was th e  d e a th  o f  th e  A p p lic a n t .  

The ALJ fo u n d  t h a t  a p rim a ry  r e a s o n  f o r  th e  d i s m is s a l  in  G iv en s  I 

was t h e  c o n v e n ie n c e  o f th e  OCC. I n i t i a l  D e c is io n  a t  8. H is 

r e a s o n in g  w as l a r g e l y  b ased  on th e  s t a te m e n t  in  G ivens I t h a t  th e   

" g e n e r a l  d e t e r r e n t  e f f e c t  o f  a CMP w ould  n o t  ou tw eig h  th e  b u rd e n   

o f  a n a ly z in g  t h e  h e a r in g  r e c o r d ,  m aking  a f i n a l  d e c i s io n  on th e   

m e r i t s ,  and  c o l l e c t i n g  th e  CMP." I d . , q u o t in g  G ivens I a t  7 . 

The C o m p tr o l le r  a g re e s  w ith  th e  A LJ' s  a s s e r t i o n  t h a t  th e   

governm en t s h o u ld  n o t commence an a d m i n i s t r a t i v e  a c t io n  a g a i n s t  a  

p e rs o n , r e q u i r e  th e  p e rso n  to  u n d e rg o  t h e  b u rd e n  o f  a h e a r in g ,   

and th e n  a r b i t r a r i l y  d ro p  th e  m a t t e r .  H ow ever, G ivens I  was n o t   

a r b i t r a r y .  The D e c is io n  c l e a r l y  s e t s  o u t  t h a t  th e  a c t io n  was  

d is m is s e d  b e c a u s e  o f  A p p l i c a n t 's  d e a th ,  and no o th e r  f a c t o r ,  su c h   

a s  th e  p o s s i b l e  d e t e r r e n t  e f f e c t  o f  any  m e r i t s  d e c i s io n  on th e   

b an k in g  com m unity  g e n e r a l l y ,  o u tw e ig h e d  th e  d e a th  o f  th e   

A p p l ic a n t .  I f  t h e r e  i s  any im p l i c a t i o n  t h a t  th e  C o m p tro lle r   

d e c id e d  t h a t  t h e  sm a ll am ount o f  t h e  CMP was n o t w o rth  th e  e f f o r t   

o f  a f i n a l  d e c i s i o n ,  i t  i s  n o te d  t h a t ,  i n  a t  l e a s t  one p r i o r   

c a s e , t h e  C o m p tr o l le r  i s s u e d  a f i n a l  d e c i s i o n  in  a CMP a c t io n  in   

which t h e  o r i g i n a l  n o t ic e  a s s e s s e d  a $ 5 ,0 0 0  p e n a l ty ,  and th e   

re s p o n d e n t  d id  n o t  d ie  b e f o r e  th e  i s s u a n c e  o f  th e  f i n a l  d e c i s i o n .   

In  th e  M a t te r  o f  Raymond H ow ard, AA-MW-88-95 (F e b ru a ry  21, 1 9 9 0 ) . 

W hile r e s e a r c h  h a s  d i s c lo s e d  no fe e  s h i f t i n g  c a s e s  in  w hich  

l i t i g a t i o n  w as te r m in a te d  due t o  th e  d e a th  o f  a p a r ty ,  th e  c a s e s  
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c i t e d  s u p r a , p a g e s  5 -6 , i l l u s t r a t e  two s i g n i f i c a n t  p r i n c i p l e s :  

( 1 ) Even i f  a p a r t y  o b ta in e d  e v e r y th in g  s o u g h t  in  th e  u n d e r ly in g   

a c t i o n ,  th e  p a r t y  i s  n o t p r e v a i l i n g  i f  s u c c e s s  r e s u l t e d  from   

f a c t o r s  u n r e l a t e d  to  th e  m e r i t s  o f  th e  l i t i g a t i o n .  Under H u e t t ,  

S h e p a rd , and S w edberg , su p ra  p a g e s  5 -6 , an  a p p l i c a n t  f o r  S o c ia l   

S e c u r i ty  b e n e f i t s  does n o t p r e v a i l  f o r  p u rp o s e s  o f  EAJA i f  th e   

g r a n t in g  o f  b e n e f i t s  r e s u l t s  from  th e  e n a c tm e n t o f  l e g i s l a t i o n  o r   

th e  p a s s in g  o f  t im e  r a t h e r  th a n  t h e  m e r i t s  o f  th e  u n d e r ly in g   

a c t i o n .  S i m i l a r ly ,  in  t h i s  c a s e ,  t h e  d i s m is s a l  was c a u se d  by a  

f a c t o r  o u t s id e  th e  c o n t r o l  o f  any p e rs o n  - -  A p p l i c a n t 's  d e a th .  

(2) A p p l ic a n t  h a s  a rg u ed  t h a t  n o th in g  p r e v e n te d  a d e c i s io n  on th e   

m e r i t s ,  and t h a t  th e  d i s m is s a l  was ch o sen  by th e  C o m p tro l le r  and  

n o t fo rc e d  upon him . E .g . ,  R esp o n se  a t  2 . In  Kemper Money  

M arket F und , s u p ra  page 6, th e  g o v e rn m en t c o u ld  have  a v o id e d   

d i s m is s a l  s im p ly  by d i s c l o s i n g  th e  in f o r m a t io n  dem anded by th e   

ju d g e . How ever, i t  ch o se  t o  s u f f e r  d i s m is s a l  r a t h e r  th a n   

j e o p a r d iz e  a r e l a t e d  i n v e s t i g a t i o n .  C l e a r ly ,  w here  th e  

go v ern m en t c h o o se s  d is m is s a l , t h e  o p p o n e n t i s  n o t  p r e v a i l i n g  i f   

th e  governm en t h a s  a sound r e a s o n  f o r  d i s m is s a l  a p a r t  from  th e   

m e r i t s . 

C. S u b s t a n t i a l  J u s t i f i c a t i o n  

B ecause t h i s  D e c is io n  f in d s  t h a t  A p p l ic a n t  was n o t a p r e v a i l i n g   

p a r t y ,  i t  i s  n o t  n e c e s s a ry  t o  d e te rm in e  w h e th e r  E&C was 
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s u b s t a n t i a l l y  j u s t i f i e d  in  th e  u n d e r ly in g  a c t i o n .  A c c o rd in g ly ,  

th e  C o m p tro l le r  makes no f in d in g s  on t h i s  i s s u e .  

V. FINDINGS OF FACT AND CONCLUSIONS OF LAW 

A.  F in d in g s  o f  F a c t  

In  a d d i t io n  t o  th e  F in d in g s  o f  F a c t  in  G iv e n s  I ,  w h ich  a re   

in c o r p o r a te d  by r e f e r e n c e ,  th e  C o m p tro l le r  m akes t h e  fo l lo w in g   

F in d in g s  o f F a c t :  

5.  On J u ly  2 , 1993, A p p l ic a n t  f i l e d  an A p p l i c a t i o n  u n d e r  EAJA. 

6 .  G ivens I  was d is m is s e d  b e c a u se  o f  th e  A p p l i c a n t 's  d e a th .  

B.  C o n c lu s io n s  o f  Law 

In  a d d i t io n  t o  th e  C o n c lu s io n  o f  Law in  G iv e n s  I ,  w h ich  i s   

in c o r p o r a te d  by r e f e r e n c e ,  th e  C o m p tro l le r  m akes t h e  fo l lo w in g   

C o n c lu s io n  o f  Law: 

2 . A p p lic a n t  was n o t  a p r e v a i l i n g  p a r ty  p u r s u a n t  t o  EAJA, 5  

U .S .C . § 504. 

V I . CONCLUSION 

A f te r  a c a r e f u l  re v ie w  o f  t h e  r e c o r d  in  t h e  EAJA A p p l i c a t i o n ,  th e   

I n i t i a l  D e c is io n  o f  t h e  A L J, th e  a p p l i c a b l e  law , an d  th e  r e l e v a n t   

p o r t io n s  o f t h e  r e c o r d  in  t h e  u n d e r ly in g  CMP a c t i o n ,  th e  

C o m p tro lle r  c o n c lu d e s  t h a t  A p p l ic a n t  was n o t  a p r e v a i l i n g  p a r ty  
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in  th e  u n d e r ly in g  CMP a c t i o n .  A c c o rd in g ly , th e  C o m p tro l le r   

i s s u e s  t h e  a t t a c h e d  f i n a l  O rd e r d en y in g  th e  A p p l i c a n t 's   

a p p l i c a t i o n  f o r  a t t o r n e y 's  f e e s .  

2 /2 2 /9 4
D ate Eugene A. Ludwig 

C om ptrol l e r  o f  th e  C u rren c y  



UNITED STATES OF AMERICA  
DEPARTMENT OF THE TREASURY  

OFFICE OF THE COMPTROLLER OF THE CURRENCY 

IN THE MATTER OF 
JOHN R. GIVENS 
EQUAL ACCESS TO JUSTICE APPLICANT  
U .S . NATIONAL BANK OF CLAYTON 

AA-EC-93-91

S T . LOUIS, MISSOURI 

ORDER 

On J u ly  2 , 1993, th e  A p p l ic a n t  E s t a t e  o f  Jo h n  R. G iv e n s  f i l e d  an   

a p p l i c a t i o n  f o r  a t t o r n e y 's  f e e s  p u r s u a n t  t o  5 U .S .C . § 504,  

a l l e g i n g  t h a t  i t  had p r e v a i l e d  in  c i v i l  money p e n a l ty  a c t i o n  AA- 

MW- 9 1 -1 3 6 , and  t h a t  th e  O f f i c e  o f  t h e  C o m p tr o l le r  o f  th e  C u rre n c y   

was n o t s u b s t a n t i a l l y  j u s t i f i e d  in  t h a t  a c t i o n . An  I n i t i a l   

D e c is io n  was i s s u e d  w i th o u t  h e a r in g  an O c to b e r  6, 1993, by th e   

H o n o ra b le  A r th u r  L. S h ip e , A d m in is t r a t iv e  Law J u d g e . 

The C o m p tro l le r  has d e te rm in e d  t h a t  t h e  A p p l ic a n t  was n o t  a  

p r e v a i l i n g  p a r t y .  A c c o rd in g ly , i t  i s  ORDERED t h a t  t h e   

a p p l i c a t i o n  b e  d e n ie d . 

So ORDERED, t h i s  2 2 n d  d a y o f  F e b r u a r y ,  1994 .

E ugene A. Ludwig 
C o m p tro l le r  o f  t h e  C u rre n c y  
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