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PURPOSE

The Office of the Comptroller of the Currency (OCC), after consultation with the Federal Election Commission (FEC), prepared this issuance to describe and to emphasize the prohibitions on political contributions or expenditures by national banks pursuant to the Federal Election Campaign Act of 1971, as amended, 2 USC 441b (the Act). This bulletin replaces Banking Circular 137 (February 19, 1980).

SUMMARY

The Act makes it unlawful for a national bank to make any contribution or expenditure in connection with any election to any political office, or in connection with any primary election or political convention or caucus held to select candidates for any political office.  This prohibition applies to all federal, state, and local elections, political conventions, and caucuses.  In addition, it is unlawful for any officer or any director of a national bank to consent to any political contribution or expenditure prohibited by the Act, and it is unlawful for any candidate, political committee, or other person to knowingly accept or receive a political contribution or expenditure prohibited by the Act.  2 USC 441b.

The prohibitions of the Act also extend to other forms of political contributions or expenditures by national banks, including, but not limited to, the purchase of tickets to political dinners or other political fundraising events, advertisements in political literature, and donations of goods or services in connection with political fundraising events and activities. 11 CFR 100.7.

DEFINITIONS

The term “contribution or expenditure,” within the meaning of the Act, includes any direct or indirect payment, distribution, loan (except a loan of money by a national bank made in accordance with the applicable banking laws and regulations and in the ordinary course of business), advance, deposit, or gift of money, or any services, or anything of value to any candidate, campaign committee, political action committee (PAC), or political party or organization in connection with any election. 2 USC 441b(b)(2).

For purposes of the Act, a loan by a national bank will be deemed to be made in the ordinary course of business if it: (i) bears the usual and customary interest rate of the lending institution for the category of the loan involved; (ii) is made on a basis which assures repayment; (iii) is evidenced by a written instrument; and, (iv) is subject to a due date or amortization schedule. 11 CFR 100.7(b)(11).

The term “contribution or expenditure” does not include: (a) communications by a national bank to its stockholders and executive or administrative personnel; and (b) nonpartisan registration and get-out-the-vote campaigns by a national bank aimed at its stockholders and executive or administrative personnel and their families. 2 USC 441b(b)(2).

POLITICAL ACTION COMMITTEES

The prohibitions on political contributions and expenditures do not apply to the establishment, administration, and solicitation of contributions to a separate, segregated fund to be used for political purposes.  However, national banks are not permitted to make direct or indirect contributions or expenditures to these funds. 2 USC 441b(b)(2)(C).

ENFORCEMENT

The Act gives the FEC exclusive jurisdiction with respect to civil enforcement of its provisions.  2 USC 437c(b)(1).  The FEC is empowered to seek civil penalties of up to $5,500 or the amount of the violation, whichever is greater, or, where the violation is knowing or willful, up to $11,000 or double the amount of the violation, whichever is greater.  The FEC may also refer cases to the United States Attorney General for criminal prosecution when there is probable cause to believe that a violation is knowing and willful.  2 USC 437g(a)(5)(C).

National banks are reminded that when a bank examiner discovers a direct or indirect political contribution or expenditure by a national bank, the OCC will refer the information to the FEC.  In the event the FEC does not pursue a matter referred to it by the OCC, the OCC will consider taking appropriate action, including supervisory and enforcement actions to make the bank whole.

ADVISORY OPINIONS AND ADDITIONAL INFORMATION

Requests for advisory opinions may be submitted in writing to the FEC if they concern the application of the Act, chapter 95 or 96 of the Internal Revenue Code, or a rule or regulation prescribed by the Commission to a specific transaction or activity in which the requestor is involved.  2 USC 437f and 11 CFR 112.

All requests for advisory opinions should be directed to:

Federal Election Commission

999 E Street, NW

Washington, D.C.  20463

For further information please contact the FEC at 1-800-424-9530. 

________________________

Mark L. O’Dell

Deputy Comptroller for Core Policy
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