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BANKING ISSUANCE


Comptroller of the Currency

Administrator of National Banks

Type:
Trust Banking Circular
Subject:
Use of Commission Payments by Fiduciaries




TO:  Chief Executive Officers of National Banks authorized to execute trust powers and All  

              Examining Personnel


Note: This Issuance rescinds TBC-12 dated September 12, 1978


Attached is Securities Exchange Release No. 34-23170. In the release the Securities and Exchange Commission (SEC) has clarified its interpretation of "brokerage and research services" as referred to in section 28(e) of the Securities Exchange Act of 1934. Section 28(e) provides a safe harbor to money mangers, including bank fiduciaries, who use the commission dollars of their advised accounts to obtain investment research and brokerage services.


In its release, the SEC has revised a 1976 interpretive standard, in which it stated that Section 28(e) did not protect "products and services which are readily and customarily available and offered to the general public on a commercial basis." The revised standard now focuses on whether the product or service provides lawful and appropriate assistance to the money manager in the performance of the manager's investment decision-making responsibilities, and discusses the permissibility of so-called "third-party" research under appropriate circumstances. The burden of proof remains on the money manager to establish that the value of the research is reasonable in relationship to the commissions paid. The release also permits the cost of a product or service which serves both research and non-research purposes to be allocated between soft dollars and the manager's own funds. The release states that the manager must be able to demonstrate that a fair and equitable allocation of the cost of a product has been made.


In accordance with the principles enunciated in the release, fiduciaries will be expected to maintain adequate books and records evidencing that allocations are made in good faith. Further, it will continue to be the responsibility of banks to ensure that they do not obtain, through the payment of soft dollars, services which are not properly classified as "brokerage" or "research" including office overhead expenses or expenses for administrative or other non-research services.

Banks also are reminded that allocations of products between research and non-research functions may pose a conflict of interest which should be disclosed to fiduciary clients. Release No. 34-23170, n. 13.


Also attached is Pension and Welfare Benefits Administration Technical Release No. 86-1. The bulletin was issued as clarification of the application of the fiduciary responsibility provisions of the Employee Retirement Income Security Act to "soft dollar" and directed commission arrangements.


The bulletin states that, although an investment manager may be involved in a "soft dollar"  arrangement which qualifies for the safe harbor provided by section 28(e) of the Securities Exchange Act of 1934, the fiduciary who appoints the manager is not relieved of his ongoing duty to monitor the performance of the manager, including the use of "soft dollars". The bulletin also indicates that a plan sponsor may not direct brokerage transactions on behalf of a plan to benefit itself.


Questions regarding this circular may be directed to the Trust Examinations Division, (202) 447-1731.

Robert J. Herrmann

Deputy Comptroller of the Currency
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