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Activities Permissible for National Banks and Federal
Savings Associations, Cumulative, 2017 Edition

The Office of the Comptroller of the Currency (OCC) regulates and supervises national banks
and federal savings associations.! National banks may engage in activities that are part of, or
incidental to, the business of banking pursuant to 12 USC 24(Seventh), or are otherwise
authorized for a national bank. A federal savings association may engage in activities that are
authorized under section 5 of the Home Owners’ Loan Act, 12 USC 1464, or are otherwise
authorized for a federal savings association. The business of banking is an evolving concept and
the permissible activities of national banks similarly evolve over time. The same holds true
concerning the permissible activities of federal savings associations, subject to the applicable
statutory limitations.

This list of permissible activities is not exclusive; the OCC may permit national banks and
federal savings associations to conduct additional activities in the future. This edition updates the
list of permissible activities to: reflect precedent issued since the last edition as well as other
relevant precedent not included in previous editions; streamline certain entries for readability;
and specifically, for federal savings associations, include applicable interpretive letters and
corporate decisions issued by the OCC after the transfer date.>? OCC precedent remains
applicable until rescinded, superseded, or revised.®

It is ultimately the responsibility of the user of this list to determine whether changes to
applicable laws and regulations impact the permissibility of an activity. As noted in earlier
editions, previously permissible activities may become impermissible as a result of statutory or
regulatory changes. National banks and federal savings associations should not engage in
activities in reliance on this document and instead should review the authorities cited and other
relevant precedent before engaging in an activity.

Individual regulated institutions that are subject to OCC examination and enforcement authority
may be precluded from engaging in otherwise permissible activities based on safety and
soundness or other regulatory or compliance considerations. Any activity described in this list as
permissible for a national bank or federal savings association is also permissible for an operating
subsidiary of a national bank or federal savings association.* The reverse is also true: any activity
described as permissible for an operating subsidiary is also permissible for the national bank or

1 0On July 21, 2011, the Dodd—Frank Wall Street Reform and Consumer Protection Act transferred all responsibility
for ongoing supervision, examination, and regulation of federal savings associations from the Office of Thrift
Supervision (OTS) to the OCC (“transfer date”). Permissible activities for national banks and federal savings
associations can differ because the statutory and regulatory framework authorizing and implementing activities for
these institutions are different.

2 For information about interpretive letters applicable to federal savings associations issued before the transfer date,
visit https://www.occ.gov/about/who-we-are/occ-for-you/bankers/ots-integration.html.

3 Similarly, OTS precedent for federal savings associations remains applicable until rescinded, superseded, or
revised.

4 In addition, federal savings associations may have permissible service corporation activities.
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federal savings association (FSA) to engage in directly.
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General Banking Activities

Branching

Courier/Messenger Services. A national bank may establish and operate a messenger
service to transport items relevant to the national bank’s transactions with its customers,
including courier services between financial institutions. However, national banks must
receive approval from the OCC to establish a branch if the messenger service constitutes a
branching function within the meaning of 12 USC 36(j). National banks may use a
messenger service established and operated by a third party to collect from and deliver to its
customers items that relate to a branching function, without regard to the branching
limitations of 12 USC 36. 12 CFR 7.1012; Corporate Decision No. 2003-9 (June 25, 2003).
National banks may also provide limited security guard escort service. Letter from Peter
Liebesman, Assistant Director, Legal Advisory Services Division (October 5, 1983).

Drop Boxes. Placement of United Parcel Service drop boxes at nonbranch offices of a bank
does not make those offices branches within the meaning of 12 USC 36 because the boxes
are owned by an independent third party, have no bank identification, and may be used by the
general public for nonbanking transactions. OCC Interpretive Letter No. 980 (December 24,
2003).

Historic Preservation. The OCC conditioned the approval of the establishment of a branch
of a national bank on the bank’s execution of a Memorandum of Agreement with the state,
the state Historic Preservation Officer, and the OCC. The Agreement facilitated the bank’s
efforts in preserving the historic significance of the proposed branch building. Conditional
Approval No. 601 (July 23, 2003).

Interstate Branching. Laws enacted in some states that prohibit or restrict branching by out-
of-state industrial loan companies into the enacting state have the effect of defeating those
states’ laws permitting interstate de novo branching into those states by banks generally. The
result is that under the Riegle—Neal Interstate Banking and Branching Efficiency Act, federal
regulators cannot approve the establishment of de novo branches in such states by any out-of-
state bank. OCC Interpretive Letter No. 1068 (July 28, 2006).

Loan Approval and Misdirected Payments at LPOs. Loan approval and the occasional
receipt of misdirected loan payments from customers may take place at a loan production
office (LPO) without causing it to become a branch. OCC Interpretive Letter No. 902
(November 16, 2000).

LPO/DPO/ATM Facilities Not Subject to State Branch Restrictions. A national bank’s
loan production offices (LPOs), deposit production offices (DPOs), and automated teller
machine (ATM) facilities are not “branches” subject to 12 USC 36 and state law incorporated
therein. In isolation or in combination, LPOs, DPOs, and ATMs are not branches and are not
subject to state law restrictions on branching. None of these facilities perform any of the
three core functions of banking, i.e., receiving deposits, paying checks, and lending money.
First Nat’l Bank of McCook v. Fulkerson, No. 98-D-1024, 2000 WL 33914121 (D. Colo.
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March 7, 2000).

» Messenger Service Branches. A national bank may only establish and operate a messenger
service branch in locations where the bank could legally establish a permanent branch under
applicable federal and state law and where notice of the proposed messenger service was
published. A national bank receiving approval to open a messenger service branch must do
so within 18 months of approval or receive an extension from the OCC. If the messenger
branch service is closed, a 90-day advance notice of proposed branch closing must be given
to the OCC. Corporate Decision No. 2012-10 (April 4, 2012).

* Remote Check-Scanning Terminal. A remote check-scanning terminal at a customer’s
location, which permits the customer to deposit checks electronically, is not a branch. OCC
Interpretive Letter No. 1036 (August 10, 2005).

» School Banking. A banking facility on the premises of a public high school is not considered
a branch of the bank if: (i) the facility is located in the school and not owned by the bank;
(i) the facility only serves school students and faculty; (iii) the facility is operated by
students and not bank personnel; and (iv) the school retains responsibility for deposits until
they reach the bank. OCC Interpretive Letter No. 839 (August 3, 1998).

» Undercapitalization: Acquisitions, Branching, and New Lines of Business. An
undercapitalized depository institution is prohibited from making acquisitions, establishing
additional branch offices, or engaging in a new line of business unless either (1) the OCC
accepts the institution’s capital restoration plan, the plan is being implemented, and the OCC
determines the proposed action will further the achievement of the plan, or (2) the board of
directors of the Federal Deposit Insurance Corporation (FDIC) determines that the proposed
action will further the purposes of the prompt corrective action taken. 12 USC 18310(e)(4). A
federal savings association that was undercapitalized and did not qualify for an exception
under Section 18310(e)(4) could not relocate a branch office eight miles from its current
location because it would qualify as the establishment of a new branch under the statute.
Corporate Decision No. 2015-07 (September 11, 2015).

* Underserved Communities. A national bank may establish branches for the sole purpose of
serving an underserved community, and may acquire a non-controlling investment in a
company that specializes in providing these services. Conditional Approval No. 612
(November 21, 2003).

» Use of Trade Names. Based on representations as to steps that would be taken to avoid
customer confusion, a bank’s operation of branches at Wal-Mart stores under a trade name
was found to be consistent with Interagency Statement on Branch Names. OCC Interpretive
Letter No. 977 (October 24, 2003).

Capital

» Applicability of Advanced Approaches Framework to Trust and Credit Card Banks
and U.S. Branches of Foreign Banks. Under 12 CFR 3.100(b)(2), national banks subject to
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the Basel 11 Advanced Approaches Framework for calculating their capital requirements
must use the framework unless the OCC determines, in writing, that the application of the
framework is not appropriate in light of the asset size, level of complexity, risk profile, or
scope of operations of the bank. The OCC determined that, subject to certain conditions, it
would exempt certain trust and credit card banks and U.S. branches of foreign banks from the
Basel framework because the framework would not meaningfully enhance the banks’ overall
risk management. The trust and credit card banks could be exempted from the Basel
framework because the banks’ risk exposures were already captured and recorded by the
banks’ affiliates that were subject to the framework, the banks lacked complexity, and the
banks were not significant in size or business volume. Certain banks owned and controlled
by a foreign banking organization could be exempted from the Basel framework because the
risks posed by the activities of the banks were appropriately addressed by the generally
applicable risk-based capital rules and by the advanced approaches capital requirements
applied to them on a consolidated basis in their home jurisdiction. OCC Interpretive Letter
No. 1151 (September 29, 2014); OCC Interpretive Letter No. 1150 (September 29, 2014);
OCC Interpretive Letter No. 1149 (September 29, 2014); OCC Interpretive Letter No. 1148
(September 29, 2014); OCC Interpretive Letter No. 1147 (September 29, 2014); OCC
Interpretive Letter No. 1146 (September 29, 2014); OCC Interpretive Letter No. 1145
(September 29, 2014); OCC Interpretive Letter No. 1144 (September 29, 2014); OCC
Interpretive Letter No. 1143 (September 29, 2014).

» Asset-Backed Commercial Paper Liquidity Facility Secured by Margin Loan Facilities.
A national bank may apply a 10 percent credit conversion factor to an asset-backed
commercial paper (ABCP) liquidity facility backed by margin loan facilities that have no
maturity or external rating, provided that the liquidity facility has an original maturity of one
year or less. OCC Interpretive Letter No. 1099 (May 11, 2007).

» California Registered Warrants. The California Attorney General opined that these
warrants are valid and binding obligations of the state. Interagency guidance states that
because they share the same expected source of repayment, the warrants generally have the
same credit quality characteristics as the state’s other general obligations. For risk-based
capital purposes, general obligation claims on a state receive a 20 percent risk weight. As
with any obligation issued by a jurisdiction, financial institutions should exercise prudent
judgment and sound risk management practices with respect to the warrants. Interagency
Guidance on California Registered Warrants (July 8, 2009).

» Conversion Factor for Asset-Backed Commercial Paper Liquidity Facility. The
following are eligibility requirements for assignment of a favorable credit conversion factor
to asset-backed commercial paper (ABCP) liquidity facilities: (1) external ratings issued by
Nationally Recognized Statistical Rating Organizations (NRSRO) must be published in
accessible public form and monitored by the NRSRO; private ratings do not qualify; (2) if
the liquidity facility supports privately-rated or unrated asset-backed securities (ABS), a bank
may look through to the underlying assets if aging analyses and information on the relevant
credit enhancements are available; (3) when the underlying assets are Organization for
Economic Cooperation and Development (OECD) central government-guaranteed assets, the
liquidity would be deemed eligible; and (4) in both cases, the risk weight would be subject to
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a 20 percent floor. OCC Interpretive Letter No. 1098 (March 1, 2007).

* FSA Inclusion of Subordinated Debt in Regulatory Capital. With OCC approval, a
wholly-owned subsidiary of a federal savings association may include an issuance of
subordinated debt in its regulatory capital. To include the subordinated debt in its
supplementary (Tier 2) capital, the OCC evaluates the savings association’s application, the
accompanying offering circular, and other materials supplied by the association’s
representatives. The OCC may also waive 12 CFR Part 197 regulations applicable to
offerings of securities by federal savings associations and allow the association to offer
securities subject to the requirements applicable to national banks under 12 CFR 16.6.
Corporate Decision No. 2014-03 (June 17, 2014); Corporate Decision No. 2014-04 (June 17,
2014). [Editor’s note: In 2017, the Part 197 securities offering disclosure rules formerly
applicable to federal savings associations were merged into the Part 16 securities offering
disclosure rules applicable to national banks. The amendments make Part 16 applicable to
both national banks and federal savings associations and remove Part 197.]

* Government-Sponsored Entities (GSE) Preferred Stock. Pursuant to the OCC’s risk-
based capital guidelines, preferred stock issued by a GSE falls within the meaning of the term
“security” and qualifies for a 20 percent risk weight. OCC Interpretive Letter No. 964 (March
17, 2003).

» Margin Loans. The OCC and the Federal Reserve Board issued a joint opinion that for risk-
based capital purposes, a liquidity facility should be considered an eligible asset-backed
commercial paper (ABCP) liquidity facility so long as the liquidity provider is only permitted
to purchase margin loan facilities from the conduit at par if the market value of the collateral
exceeds the outstanding loan balance by 25 percent. The risk-based capital treatment would
be: apply a 10 percent credit conversion factor to the unused amount of the commitment with
an original maturity of one year or less and assign a 100 percent risk weight to the resulting
credit equivalent assets based on the nature of the obligor and collateral. OCC Interpretive
Letter No. 1099 (May 11, 2007).

* Margin Loans. A national bank may use an alternative approach to calculate its capital
requirement for certain eligible bank margin loans to customers for the purpose of buying or
carrying margin stock. Under the alternative approach, the bank may assign a 10 percent risk
weight to the principal amount of such loans provided that (1) the securities collateral of such
loans are liquid and readily marketable; (2) the loans and associated collateral are marked to
market daily; (3) the loans are subject to the initial margin requirements under Regulation T
and daily margin maintenance requirements under New York Stock Exchange Rule 431; and
(4) the bank has conducted a sufficient legal review to conclude that it would be able to
liquidate the collateral for the loans without undue delay, even in the event of the borrower’s
bankruptcy or insolvency. OCC Interpretive Letter No. 1104 (September 18, 2008).

» Merchant Processing Intangibles (MPI1). The OCC determines that MPIs generally fail to
satisfy the separability, valuation, and marketability criteria, and therefore, the list of
qualifying intangible assets should not be expanded to include MPIs. Consequently, MPIs
must be deducted from Tier 1 capital and assets in calculating the bank’s risk-based capital
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ratio. OCC Interpretive Letter No. 990 (October 17, 2003).

* Mortgage Loans Modified Under the Home Affordable Mortgage Program. The federal
bank and thrift regulatory agencies issued a final rule providing that mortgage loans modified
under the U.S. Department of the Treasury’s Home Affordable Mortgage Program (HAMP)
will generally retain the risk weight appropriate to the mortgage loan before modification.
The agencies adopted as final their interim final rule issued on June 30, 2009, with one
modification. The final rule clarifies that mortgage loans whose HAMP modifications are in
the trial period, and not yet permanent, qualify for the risk-based capital treatment contained
in the rule. 74 Fed. Reg. 60137 (November 20, 2009).

* Multifamily Residential Mortgage Property Annual Net Operating Income
Requirements. The actual operating income of a multifamily residential property must be
used by the bank in order to determine whether a loan secured by a first mortgage on a
multifamily residential property would satisfy the annual net operating income requirements,
and therefore, qualify for the 50 percent risk weight under the risk-based capital guidelines.
An operating statement prepared by a qualified asset manager (not based on the actual
operating income of the property) would not satisfy the annual net operating income
requirements. OCC Interpretive Letter No. 989 (August 18, 2003).

* Private Ratings. The OCC and the Federal Reserve Board issued a joint opinion that
concluded that, for risk-based capital purposes, private ratings do not qualify as external
ratings for purposes of determining eligibility for liquidity facilities that support asset-backed
commercial paper (ABCP) conduit assets under the asset quality test. However, in the
absence of an acceptable external rating, a bank may, in certain instances, look through asset-
backed securities to the underlying assets to determine the eligibility of an ABCP liquidity
facility. OCC Interpretive Letter No. 1098 (March 1, 2007).

* Regulatory Capital—Alternative Approach to Calculating Risk-Based Capital for
Securities Lending Transactions. A bank may use, pursuant to the reservation of authority
for case-by-case determinations contained in the OCC’s risk-based capital regulations, an
alternative calculation based on the bank’s value-at-risk (VAR) model to determine the risk-
based capital charge for certain securities lending transactions. Under the VAR approach, the
risk-based capital charge would be based on a measure of economic exposure that takes into
account the market value of collateral received and security lent, as well as the market price
volatilities of both the securities lent by the bank and received as collateral. OCC Interpretive

Letter No. 1066 (November 8, 2005).

* Regulatory Capital—Commitment to Issue a Letter of Credit. Under risk-based capital
guidelines, a multipurpose loan commitment with an option to draw a part of the
commitment only as a trade letter of credit, is subject to an off-balance sheet item credit
conversion factor (CCF) based on the lower of the CCF for a commitment with the same
original maturity or a trade letter of credit. However, where the sub-limits for the types of
credit available under the multipurpose commitment overlap, the highest CCF must be
applied to the maximum draws for risk-based capital purposes. OCC Interpretive Letter No.
1049 (January 17, 2006).
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* Regulatory Capital—Multipurpose Loan Commitment. Under risk-based capital
guidelines, a bank may apply a credit conversion factor (CCF) for a multipurpose loan
commitment where the borrower draws down the credit in several forms (such as a revolving
loan, a term loan, or a standby letter of credit), according to the original maturity of the
commitment, unless a third-party asset has been identified with respect to the exercise of the
commitment as a standby letter of credit. OCC Interpretive Letter No. 1057 (June 14, 2005).

* Regulatory Capital—Structured Second Mortgages. Second mortgages do not meet the
definition of a recourse arrangement even when the first and second mortgages are made to
the same borrower simultaneously. The agencies (OCC, Federal Reserve Board, FDIC, and
OTS) view the second mortgage as a separate transaction that does not—in and of itself—
serve as a credit enhancement. OCC Interpretive Letter No. 1058 (April 20, 2005).

* Risk-Based Capital Treatment for Bank Exposure to Intercontinental Exchange U.S.
Trust (ICE Trust). As a result of their dealings with ICE Trust, national banks have three
types of exposures: (1) counterparty credit exposure arising from cleared credit default swap
transactions; (2) exposures from margin posted as collateral for the transactions; and
(3) exposure from a required contribution to the clearinghouse guarantee fund. Because of
the regulated nature of ICE Trust and other prudential factors, the OCC has determined that
the risk-based capital treatment provided under the risk-based capital rules does not
appropriately reflect the risks of transactions with ICE Trust. Therefore, the OCC has
determined to use its reservation of authority at 12 CFR 3A(b) to apply a 20 percent risk
weight to these three types of exposures, a risk weight the OCC believes more appropriately
reflects the risk associated with these exposures. OCC Interpretive Letter No. 1116 (May 6,
2009).

» Second Liens in Structured Mortgage Transactions. Letter clarifies the joint final rule on
the “Capital Treatment of Recourse, Direct Credit Substitutes, and Residual Interests in Asset
Securitizations,” 66 Fed. Reg. 59621 (November 29, 2001), and concludes that second
mortgages liens will not, in most instances, constitute recourse because they generally do not
function as credit enhancements. OCC Interpretive Letter No. 987 (March 17, 2003).

» Securities Lending and Conduit Securities Lending Transitions. A national bank may use
the value-at-risk (VAR) approach to calculate a bank’s risk-based capital for securities
lending and conduit securities lending transactions. To be an eligible transaction, the bank
must be acting as agent or intermediary in a riskless principal transaction; the transaction
must be fully collateralized; any securities borrowed, lent or taken as collateral must be
eligible for inclusion in the trading book and be liquid and readily marketable; any securities
borrowed, lent or taken as collateral must be marked-to-market daily; and the transactions
must be subject to daily margin maintenance requirements. Before the bank may use the
VAR approach to determine its risk-based capital requirements for these transactions, the
examiner-in-charge must make a determination that the bank’s VAR model and risk
management practices comply with certain specified conditions. The bank also will be
subject to ongoing supervisory review of its model. OCC Interpretive Letter No. 1105
(September 18, 2008).

Activities Permissible for National Banks and Federal Savings Associations, Cumulative, 2017 Edition 8


https://www.occ.gov/topics/licensing/interpretations-and-actions/2006/int1057.pdf
http://www.occ.gov/static/interpretations-and-precedents/may06/int1057.pdf
http://www.occ.gov/static/interpretations-and-precedents/may06/int1058.pdf
https://www.occ.gov/topics/licensing/interpretations-and-actions/2006/int1058.pdf
https://www.occ.gov/topics/licensing/interpretations-and-actions/2009/int1116.pdf
https://www.occ.gov/topics/licensing/interpretations-and-actions/2009/int1116.pdf
https://www.occ.gov/topics/licensing/interpretations-and-actions/2004/int987.pdf
https://www.occ.gov/topics/licensing/interpretations-and-actions/2008/int1105.pdf
https://www.occ.gov/topics/licensing/interpretations-and-actions/2008/int1105.pdf

Synthetic Securitizations of Residential Mortgage Loans. Determination by the OCC and
the Federal Reserve Board staff that the principles established in Joint Agency Guidance on
Synthetic Collateralized Loan Obligations (November 15, 1999) and a final rule, “Capital
Treatment of Recourse, Direct Credit Substitutes, and Residual Interests in Asset
Securitizations,” 66 Fed. Reg. 59621 (November 29, 2001), may be applied to a synthetic
securitization. The agencies modified some of the risk management, measurement, and
disclosure requirements established in their 1999 guidance. OCC Interpretive Letter No. 988
(July 28, 2003).

Tax Refund Anticipation Loans. Tax refund anticipation loans should be risk-weighted at
100 percent, as they are not directly or indirectly guaranteed by the U.S. government or its
agencies and are, therefore, ineligible to receive a lower risk weight. OCC Interpretive Letter
No. 959 (February 13, 2003).

Consulting and Financial Advice

Financial Adviser, in General. National banks may provide financial, investment, or
economic advisory services, including advising an investment company (as defined in
Section 3 of the Investment Company Act of 1940). 12 USC 24(Seventh). The following are
examples of these services:

— Adviser for Mortgage or Real Estate Investment Trusts. National banks may serve as the
advisory company for a mortgage or real estate investment trust. 12 CFR 5.34(e)(5)(Vv)(I).

— Benefits Counseling. A national bank’s operating subsidiary may provide Medicare and
Medicaid counseling to customers and collect and disburse insurance benefit payments.
Corporate Decision No. 98-13 (February 9, 1998).

— Business Services for Banks or Their Affiliates. National banks may furnish services for
their internal operations or the operations of their affiliates, including accounting,
auditing, appraising, advertising and public relations, data processing and data
transmission services, databases, or facilities. OCC Interpretive Letter No. 513, reprinted
in [1990-1991 Transfer Binder] Fed. Banking L. Rep. (CCH) { 83,215 (June 18, 1990).

— Consumer Financial Counseling. National banks may provide consumer financial
counseling. OCC Interpretive Letter No. 137, reprinted in [1981-1982 Transfer Binder]
Fed. Banking L. Rep. (CCH) { 85,218 (December 27, 1979); Letter from Judith A.
Walter, Senior Deputy Comptroller for National Operations (July 17, 1986); OCC
Interpretive Letter No. 367, reprinted in [1985-1987 Transfer Binder] Fed. Banking L.
Rep. (CCH) 1 85,537 (August 19, 1986); 12 CFR 5.34(e)(5)(v)(I); 12 CFR 9.101.

— Credit Card Registration and Notification Services. A national bank operating a
subsidiary may engage in credit card registration and notification services. The subsidiary
would also provide other services including a price protection service, a referral service
for customers to third parties who offer extended warranty programs for various products,
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a free credit report annually, a newsletter containing consumer credit suggestions, and
reimbursement for locksmith services. Conditional Approval No. 535 (June 21, 2002).

— Economic Analysis. National banks may furnish general economic information and
advice, economic statistical forecasting services, and industry studies.
12 CFR 5.34(e)(5)(v)(I).

— Employee Benefit and Payroll Business. A national bank may hold a non-controlling
equity investment in a company that provides employee benefit and payroll services to
small community banks and their small business customers. The investment was
incidental to the bank’s business because it involved preparing and conveying financial
information to the bank’s customers and the bank’s employees. The investment would
also benefit the bank’s small business customers by providing services to them that
would not be cost efficient for those customers to provide for themselves. OCC
Interpretive Letter No. 909 (May 2, 2001).

— Employee Benefit, Compensation Advisory, and Human Resource Services. A national
bank operating subsidiary may provide employee benefit, compensation advisory and
related administrative services, and other human resources services to the bank’s business
customers and other businesses in the bank’s market area. Corporate Decision No. 2002-2
(January 9, 2002).

— Employee Benefits. National banks may offer employee benefit consulting services
(including health benefit consulting) to corporations wishing to establish qualified benefit
plans and relocation consulting for employees of a bank or its affiliates, or customers of
the bank. Corporate Decision No. 98-51 (November 30, 1998). A national bank’s
operating subsidiary may also provide Medicare and Medicaid counseling to customers
and collect and disburse insurance benefit payments. Corporate Decision No. 98-13
(February 9, 1998).

— Employee Relocation Benefit Consulting Service. A national bank’s operating subsidiary
may provide employee relocation benefit consulting services to small- and medium-sized
business customers of the bank and its employees. The service consists of financial
planning and counseling, mortgage lending, and acting as a finder, each of which is a
permissible banking activity. Corporate Decision No. 99-43 (November 29, 1999).

— Financial Consulting and Advisory Services. National banks may engage in financial
consulting and advisory services for other financial institutions and the general public,
including, among other things, acting as a conduit in conveying loan terms to prospective
borrowers or purchasers, supplying financial information regarding a third party, or
engaging on behalf of others in research in contemplation of prospective transactions.

12 USC 24(Seventh), 92a; OCC Interpretive Letter No. 238, reprinted in [1983-1984
Transfer Binder] Fed. Banking L. Rep. (CCH) { 85,402 (February 9, 1982).

— Financial Planning and Insurance. A national bank may sell a small amount of long-term
care and disability insurance and group health, medical, and dental insurance plans in
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connection with the comprehensive financial planning and employee benefits consulting
services offered by the national bank. Letter from Julie L. Williams, Chief Counsel
(January 19, 1999); Letter from Julie L. Williams, Chief Counsel (December 30, 1997).

Fiscal Planning Advice to Municipalities. National banks may offer fiscal planning
advice on such questions as the timing and structure of bond issues to municipalities.
OCC Interpretive Letter No. 122, reprinted in [1981-1982 Transfer Binder] Fed. Banking
L. Rep. (CCH) 1 85,203 (August 1, 1979). National banks may also offer financial advice
regarding public offerings of debt or equity, private placements, sale-leasebacks, and
purchases and sales of companies. Letter from J.T. Watson, Deputy Comptroller (July 22,
1974).

Human Resources Services. A national bank’s operating subsidiary may provide human
resources and related services to small business clients, including: acting as co-employer
of customers’ employees (employee “leasing”); payroll processing; employee benefits
consulting and human resources administrative services; compliance administration and
safety and risk management; the sale of certain insurance products to employees through
an insurance agency subsidiary; and insurance-related administrative services.
Conditional Approval No. 384 (April 25, 2000).

Investment Advisor May Hold Special Equity Interests. A national bank’s operating
subsidiary may receive compensation for management and performance fees in the form
of a special limited interest profit allocation in the private investment funds for which it
serves as investment manager and advisor. Conditional Approval No. 578 (February 27,
2003).

Loss Notification and Credit Monitoring Services. A national bank may provide its
customers with credit card loss notification services. This letter also approves, for the
first time, providing credit scores, credit reports, and credit monitoring services to
customers. It also approves providing customers with access to their Social Security,
medical, and records of motor vehicle violations as activities that are incidental to
banking. OCC Interpretive Letter No. 944 (August 12, 2002).

Part of, or Incidental to, Investment Advisory Services. A national bank’s investment
management operating subsidiary may hold a small interest in certain investment funds,
subject to limitations, but only when the holding is necessary to conduct permissible
investment advisory activities. Investors in these funds require investment advisors to
hold small interests to enhance the alignment of interests between advisors and investors.
Certain amounts of the funds may consist of bank-ineligible financial instruments,
including equity securities. OCC Interpretive Letter No. 897 (October 23, 2000); Letter
from Julie L. Williams, First Senior Deputy Comptroller and Chief Counsel (October 1,
1999).

Reporting of Officer and Employee Securities Transactions. Certain affiliate banks are
granted a waiver from 12 CFR Part 12’s requirement that bank officers and employees
who make investment recommendations or decisions for customers must report their
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personal transactions in securities to the bank within 10 business days after the end of the
calendar quarter. The letter concludes that it is the OCC’s intention to administer Section
12.7(a)(4) in a fashion consistent with comparable Securities and Exchange Commission
(SEC) Rule 17j-1, which requires such reports within 30 days after the end of the
calendar quarter. OCC Interpretive Letter No. 1062 (April 24, 2006).

— Tax Services. National banks may provide tax planning and preparation services.
12 USC 24(Seventh); 12 CFR 5.34(e)(5)(v)(J); Conditional Approval No. 1080
(September 27, 2013).

» Transactional Advice, in General. National banks may provide financial and transactional
advice to customers and assist customers in structuring, arranging, and executing various
financial transactions. 12 USC 24(Seventh). The following are examples of these services:

— Commercial Real Estate Equity Financing. National banks may arrange for commercial
real estate equity financing. OCC Interpretive Letter No. 387, reprinted in [1988-1989
Transfer Binder] Fed. Banking L. Rep. (CCH) {85,611 (June 22, 1987); OCC
Interpretive Letter No. 271, reprinted in [1983-1984 Transfer Binder] Fed. Banking L.
Rep. (CCH) { 85,435 (September 21, 1983).

— Economic Research. National banks may conduct financial feasibility studies.
12 USC 24(Seventh).

— Mergers, Acquisitions, Divestitures, Joint Ventures, Leveraged Buyouts,
Recapitalizations, Capital Structurings, Public and Private Financings, Loan
Syndications, and Financial Transactions. National banks may provide financial and
transactional advice in connection with the previously mentioned activities.

12 USC 24(Seventh); 12 CFR 9.101.

— Messenger Service. A national bank may provide consulting and advisory services to
deposit customers who hire independent messenger or courier services to transport
banking items to and from the bank. OCC Interpretive Letter No. 1023 (February 24,
2005).

—  ““Welfare-to-Work™ Counseling. A national bank’s operating subsidiary may acquire a
company engaged in providing government “welfare-to-work™ counseling. The acquired
company counsels welfare-to-work program beneficiaries on work skills and program
benefits, connects them with potential employers, and handles payments from the
sponsoring government agency to employers and employees participating in the program.
Corporate Decision No. 2000-11 (June 24, 2000).

Corporate Governance and Structure

» Acquisition of a Failed Trust Bank by a Bank Without Fiduciary Powers. If a national
bank without fiduciary powers acquires a failed trust bank and seeks to continue operating
the trust bank, the OCC must approve a proposal by the acquiring national bank to exercise
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fiduciary powers pursuant to 12 USC 92a. The board of directors for the national bank must
provide for the establishment and administration of the trust department (or fiduciary
operation) by amending its bylaws or by appropriate resolution. Furthermore, the board
should also provide a proper delineation of duties for trust officers and committees, adhere to
12 CFR Part 9 self-dealing and conflicts of interest provisions, and designate officers or
employees responsible for custody of trust investments. Corporate Decision No. 2012-03
(January 27, 2012).

Acquisition of Assets and Assumption of Deposits. An application by JPMorgan Chase
Bank, N.A., to acquire certain assets and assume certain liabilities from the Bank of New
York was approved. In connection with the exchange transaction, JPMorgan Chase acquired
339 Bank of New York branches. CRA Decision No. 136 (September 15, 2006).

Bank Holding Company Formation. A national bank may undertake reorganization
pursuant to 12 USC 215a-2 and 12 CFR 7.2000(a), which provide a streamlined process for a
national bank to form a bank holding company or for an existing holding company to acquire
an unaffiliated national bank through an exchange of the bank’s stock for cash or securities
of the bank holding company. Corporate Decision No. 2001-21 (July 26, 2001).

Bank Merger Act. The OCC, along with the other federal financial institution regulators,
issued a joint opinion concluding that the Bank Merger Act is not applicable to the
acquisition of a credit card portfolio containing some credit balances by a financial institution
from another financial institution, provided that the credit balances represent less than

1 percent of the value of the credit card receivables transferred and the selling institution is in
compliance with Section 165 of the Truth in Lending Act. OCC Interpretive Letter No. 1083
(May 3, 2007).

Bank Ownership by Native American Tribes. A national bank consolidated with an
interim bank to effect the acquisition of the bank by a holding company that is jointly owned
by a number of federally recognized Native American tribes. This is the only bank that is
owned by a consortium of Indian tribes and tribal corporations. The decision contains an
extensive list of special conditions, requirements, and directors’ oaths that were tailored
specifically for this bank because of its tribal ownership structure. Conditional Approval No.
493 (September 28, 2001).

Blank Check Preferred Stock. Consistent with 12 CFR 7.2000(b), a national bank that had
elected in its bylaws to be governed by California law may issue blank check preferred stock.
OCC Interpretive Letter No. 921 (December 13, 2001).

Bank Merger Act Risk to Stability of U.S. Banking System. In considering whether a
transaction covered by the Bank Merger Act poses a risk to the stability of the U.S. banking
or financial system, pursuant to 12 USC 1828(c)(5), the OCC considers: (1) whether the
proposed transaction would result in a material increase in risks to financial system stability
due to an increase in size of the combining firms; (2) whether the transaction would result in
a reduction in the availability of substitute providers for the services offered by the
combining firms; (3) whether the transaction would materially increase the extent of the
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interconnectedness of the financial system; (4) whether the transaction would materially
increase the extent to which the combining firms contribute to the complexity of the financial
system; (5) whether the transaction would materially increase the extent of cross-border
activities of the combining firms; and (6) the relative degree of difficulty of resolving the
combined firm. Corporate Decision No. 2012-05 (January 11, 2012).

Capital Reduction With Voluntary Liquidation. A national bank that has discontinued
banking operations may reduce its permanent capital provided that the disbursement of
capital is made pursuant to a plan of voluntary liquidation. Conditional Approval No. 410
(August 20, 2000).

CBCA Filings; Execution of Enforceable Agreements. The OCC may determine that
Change in Bank Control Act (CBCA) standards warrant a CBCA filer with the Federal
Reserve Board to execute an enforceable agreement with the OCC. In certain circumstances,
the OCC may require an agreement that imposes substantive requirements equivalent to
conditions and preopening requirements that apply to a de novo bank application. Corporate
Decision No. 2005-08 (June 22, 2005); Corporate Decision No. 2005-09 (June 29, 2005).

Change in Asset Composition. A national bank must seek prior approval from the OCC for
a fundamental change in its asset composition pursuant to 12 CFR 5.53. A national bank
received approval to sell all of its deposit liabilities and substantially all of its assets to an
unrelated financial institution. The federal deposit insurance status of the national bank was
to be immediately terminated after the deposit sale, and the bank would cease its existence by
merging into its nonbank affiliate pursuant to 12 USC 215a-3. Conditional Approval No. 662
(October 28, 2004).

Change in Bank Control Pursuant to Bankruptcy Reorganization. The OCC did not
disapprove a change in control notice in connection with a proposed acquisition. The bank
was a national trust bank engaged in the provision of fiduciary services to General Motors
Corporation (GM) and its current and former employees. As part of the bankruptcy
reorganization of GM, all of the shares of the bank’s parent company were transferred to a
newly formed parent corporation. The OCC required the newly formed parent to cause the
bank to enter into a written operating agreement with the OCC. Conditional Approval No.
909 (July 2, 2009).

Charter Conversion Restriction Related to Capital Maintenance Agreement. A capital
maintenance agreement (CMA), a written agreement entered into within the meaning and for the
purposes of Section 8 of the Federal Deposit Insurance Act, is the type of enforcement action
within the supervisory process that Section 612 of the Dodd—Frank Wall Street Reform and
Consumer Protection Act was enacted to protect. Section 612(c) of the Act provides that a
federal savings association may not convert to a state bank or state savings association during
any period in which the federal savings association is subject to a cease and desist order (or
other formal enforcement order) issued by, or a memorandum of understanding entered into
with, the Office of Thrift Supervision or the Comptroller of the Currency with respect to a
significant supervisory matter. OCC Interpretive Letter No. 1136 (December 21, 2011).

Conversion of a Colorado Federal Savings Bank and Merger. A federal savings bank
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(FSB) owned by Bank of America Corporation applied to convert to a national bank charter.
The OCC granted conditional approval for conversion of the FSB to a national bank charter
and to Bank of America to acquire by merger the national bank resulting from the
conversion. The transaction resulted in the retention of the bank’s main office and branches
and the main office of the FSB in Colorado as a branch, as well as several subsidiaries of the
FSB. The OCC determined that the transaction met the age requirements of the Riegle—Neal
Interstate Banking and Branching Efficiency Act, and stated that a bank’s relocation from
one state to another, and prior existence as an FSB, did not affect its age. Conditional
Approval No. 900 (April 23, 2009).

» Conversion of a Federal Savings Bank and Merger. A federal savings bank, insured by the
FDIC and wholly owned by Capital One Financial Corporation, applied to convert to a
national bank and retain its main office and branches in Delaware, the District of Columbia,
Maryland, and Virginia. The OCC granted conditional approval for the conversion and for
merger of the converted bank into Capital One, N.A. The OCC determined that the converted
bank could retain all branches operated before the Gramm-Leach-Bliley Act on November
12, 1999, finding that relevant state statutory standards for the branch retentions were
satisfied, and further that, following the merger, the acquiring bank could retain branches in
Delaware, the District of Columbia, Maryland, and Virginia under state intrastate branching
laws as applied to national banks with respect to the establishment of branches. The resulting
bank could also retain entities owned by the FSB as operating, financial, and statutory
subsidiaries, but was required to divest an indirect non-controlling investment in limited
liability companies formed by a consortium of custom home builders to assist in the group
purchases of building supplies and material. Conditional Approval No. 912 (July 14, 2009).

» Conversion of a Federal Savings Bank to a National Bank. The OCC approved the
conversion of Morgan Stanley Trust, FSB, to a national bank, Morgan Stanley Private Bank,
N.A. The OCC recognized that the resulting national bank’s product delivery structure would
be different from that of most banks that are subject to the OCC’s large bank Community
Reinvestment Act (CRA) examination procedures. Therefore, the approval was conditioned
on the bank periodically providing reports to the OCC describing the products, services,
investments, advisory services, volunteer and other outreach efforts provided by the bank and
by its direct and indirect parent companies, affiliates and subsidiaries in low- and moderate-
income areas of the United States, outside of the bank’s CRA assessment area, that were
located within geographies from which the bank drew a material portion of its deposits
obtained through, or facilitated by the Morgan Stanley brokerage offices, including any
deposit production offices or loan production offices located in or near the site of any of the
brokerage offices. CRA Decision No. 147 (June 28, 2010).

» Deferred Share Units. Deferred share units of a national bank’s holding company were
found to be the equivalent of stock of the bank holding company and therefore qualified as an
“equivalent interest” under the qualifying share requirement of 12 USC 72. Under Section
72, a national bank director is required to hold a financial stake in the operations of the bank
(or its parent company) so that the director will have an incentive to be vigilant in protecting
the bank’s interests. The deferred share units were found to have characteristics of and to
create financial incentives similar to equity interests. OCC Interpretive Letter No. 1087
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(September 5, 2007).

» Directors’ Qualifying Shares. National bank directors may meet the qualifying shares
requirement under 12 USC 72 by purchasing trust preferred stock issued by a subsidiary of
the bank’s holding company. This offers bank directors a new means of obtaining a financial
stake in the bank in addition to purchasing bank stock. OCC Interpretive Letter No. 1020
(February 8, 2005).

» Election of Corporate Governance Provisions of the Model Business Corporation Act. A
national bank may adopt corporate governance provisions of the Model Business Corporation
Act (MBCA) and engage in a share exchange to ensure that its newly formed parent holding
company will own 100 percent of the bank. MBCA provisions allowing share exchanges are
not inconsistent with applicable federal banking statutes or regulations. A national bank
conducting a share exchange under the MBCA must provide adequate dissenters’ rights that
are substantially similar, although not necessarily identical, to those in 12 USC 215a. OCC
Interpretive Letter No. 891 (April 26, 2000).

» Election of Virginia Corporate Governance Provisions. A national bank may elect the
corporate governance provisions of Virginia law and complete a share exchange in
accordance with those provisions. Virginia state law allowing share exchanges is not
inconsistent with applicable federal banking statues or regulations. A national bank
conducting a share exchange must provide adequate dissenters’ rights that are substantially
similar, although not necessarily identical, to those in 12 USC 215a. OCC Interpretive Letter
No. 879 (November 10, 1999).

* Emergency Purchase and Assumption of National Bank Under Bank Merger Act and
Riegle—Neal Act. The OCC approved the purchase and assumption by a national bank in
North Dakota of certain assets and liabilities of a failed bank in South Dakota. The national
bank in North Dakota retained a branch of the failed bank in Minnesota and immediately
resold the failed bank’s other assets and liabilities to a national bank in South Dakota. The
transaction qualified for immediate consummation under the emergency provisions of the
Bank Merger Act. Similarly, the normal requirements for an interstate acquisition under the
Riegle—Neal Interstate Banking and Branching Efficiency Act did not apply when the target
bank had failed. Corporate Decision No. 2009-07 (July 17, 2009); Corporate Decision No.
2009-08 (July 17, 2009).

» Emergency Purchase and Assumption of Federal Savings Bank Under Bank Merger
Act and Riegle-Neal Act. The OCC approved the purchase and assumption by a national
bank in Ohio of certain assets and liabilities of a failed bank in Indiana. The transaction
qualified for immediate consummation under the emergency provisions of the Bank Merger
Act. Similarly, the normal requirements for an interstate acquisition under the Riegle—Neal
Interstate Banking and Branching Efficiency Act did not apply when the target bank had
failed. The OCC also approved the Ohio national bank’s purchase and assumption of certain
assets and liabilities of a failed federal savings bank (FSB) in Indiana and retention of its
branches. Although the FSB was not a “bank” for purposes of the Riegle—Neal Act, the
interstate purchase and assumption was authorized by 12 USC 24(Seventh). Retention by the
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Ohio national bank of the failed FSB branches in several states was also approved. Retention
of branches in one state was authorized by 12 USC 36, while the FDIC used its authority
under 12 USC 823(K) to approve the retention of branches in other states. Corporate Decision
No. 2009-17 (September 18, 2009).

» Expansion of Scope of Trust Company Activities. An application to expand the scope of
activities of HSBC Trust Company, N.A. from a limited purpose trust company to include
loans and deposits related to tax refunds was preliminarily approved on a conditional basis.
Expansion to a full service charter subjects the bank to the Community Reinvestment Act.
Conditions include, among other items, obtaining federal deposit insurance and establishing a
mystery shopper program and a comprehensive compliance program for the bank’s refund
anticipation loan program. CRA Decision No. 137 (September 29, 2006).

* FDIC-Guaranteed Senior Unsecured Debt Under the Temporary Liquidity Guarantee
Program. The exemption from registration under 12 CFR 16.5(a) is applicable to FDIC-
guaranteed senior unsecured debt that matures on or before June 30, 2012, the expiration date
of the FDIC’s guarantee under the Temporary Liquidity Guarantee Program. The exemption
would not apply to such debt with a maturity that extends beyond June 30, 2012. OCC
Interpretive Letter No. 1108 (January 26, 2009).

» Federal Savings Association Conversion to a State Bank or State Savings Association,
Ongoing Enforcement Action. Under 12 USC 1464(i)(6), a federal savings association may
not convert to a state bank or state savings association when it “is subject to a cease and
desist order, (or other formal enforcement order) issued by, or a memorandum of
understanding entered into with, the Office of Thrift Supervision or the Comptroller of the
Currency with respect to a significant supervisory matter.” A capital maintenance agreement
approved by the OTS is a formal enforcement action. OCC Interpretive Letter No. 1136
(December 21, 2011).

» Healthcare Receivables Management. A bank received approval to establish an operating
subsidiary to offer services to manage healthcare receivable and disbursement processes, and
to assist employers, insurers, and third-party administrators with benefits administration. A
healthcare receivables manager service that automates the case application process for bank
customers who are healthcare providers, such as doctors and hospitals, and provides them
with an electronic remittance system to expedite payments, is a financial processing activity
and thus is permissible as part of or incidental to the business of banking. Corporate Decision
No. 2006-05 (June 16, 2006).

* Inflatable Charters. Through the filing of a change in bank control notice, the OCC did not
disapprove a change in ownership or control of an existing national bank. Similar to the shelf
charter concept, this is another tool used by the OCC to expand the pool of qualified bidders
for troubled and failed national banks. The new ownership’s plans could include
repositioning the assets and liabilities of the bank through a purchase and assumption,
downsizing, or relocating to a suitable market. The OCC imposed certain safeguards on the
new owners and the bank in order to protect the safety and soundness of the national bank.
Conditional Approval No. 872 (August 27, 2008).
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* Internal Reorganization and Consolidation of Banking and Credit Card Operations.
Citigroup, Inc., in a series of 12 different applications and notices that included changes in
bank control, mergers and thrift conversions, and internally restructuring a number of its
affiliates. The result was the consolidation of the domestic commercial and retail banking
operations into Citibank, N.A., New York, N.Y., and the relocation of the head office to Las
Vegas, Nev. Also, the restructure resulted in the credit card operations being consolidated
into Citibank (South Dakota), N.A., Sioux Falls, S.D. Corporate Decision No. 2006-08
(August 3, 2006).

» International Trade Management Services by an Operating Subsidiary. As part of an
OCC approval of the acquisition of a corporation as an operating subsidiary of a national
bank, the agency found that a number of international trade-related services were either part
of, or incidental to, the business of banking. The corporation’s activities include maintaining
a database of trade-related information for customer access and providing global supply
chain management services to customers. Corporate Decision No. 2005-02 (March 24, 2005).

* Internet Banking Services. A national bank received approval to establish a wholly owned
operating subsidiary to provide Internet access and dial-up Internet service provider (ISP)
services to its customers and nonbank customers as part of its package of Internet banking
services. However, the bank may not sell ISP services to nonbank customers unless it
demonstrates regulatory compliance and obtains the OCC’s prior approval. Conditional
Approval No. 733 (February 16, 2006).

» Interstate De Novo Branch Approval Based on Reciprocity Applicable to a Predecessor
Bank. The OCC approved the establishment of a de novo branch in Rhode Island by a
Delaware national bank. Because the Delaware national bank was the resulting bank of a
merger that included a national bank in Maine, and Maine and Rhode Island allow reciprocal
interstate branching, establishment of the branch was found to be permissible. Corporate
Decision No. 2009-19 (October 22, 2009).

* Interstate Merger Between Banks. A national bank may merge with another bank in an
interstate transaction under 12 USC 215a-1 and 1831u. Such a transaction must be approved
by the OCC under the Riegle—Neal Interstate Banking and Branching Efficiency Act
(Riegle—Neal). A proposed interstate merger is also subject to the Bank Merger Act (BMA)
and the Community Reinvestment Act (CRA). BMA criteria for evaluating the transaction
include the potential to substantially lessen competition, the financial and managerial
resources of the banks involved, their future prospects, the convenience and needs of the
communities to be served, the effectiveness of any involved insured depository institution in
combatting money laundering activities, and the risk the transaction imposes on the stability
of the U.S. banking or financial system. When a transaction is subject to the BMA, the CRA
also requires the OCC to take into account the applicants’ record of helping to meet the credit
needs of the community and consider it as a factor in approving or denying the application.
Corporate Decision No. 2012-05 (January 11, 2012).

* Interstate Merger Under 12 USC 215a. The OCC conditionally approved an application to
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merge Bank Midwest, N.A., Kansas City, Missouri, with and into Armed Forces Bank, N.A.,
Fort Leavenworth, Kansas. The OCC determined that the merger qualified as a merger of
banking associations located within the same state under 12 USC 215a, because both the
Armed Forces Bank main office and a branch of Bank Midwest were located in Kansas. The
OCC also determined that the financial and managerial resources of the banks and their
future prospects were consistent with approval of this merger, as provided for under the Bank
Merger Act, because the transaction would result in a substantial influx of capital to the
resulting bank, along with Bank Midwest’s entire allowance for loan and lease losses and
other beneficial results, allowing Armed Forces Bank to continue to serve military personnel
on their bases and customers at lower-cost branch sites. Conditional Approval No. 980
(November 15, 2010).

Interstate Merger With a National Bank Pursuant to a Chapter 11 Bankruptcy
Proceeding. Under 12 USC 215a-1 and 1831u, a national bank may merge with another
national bank in an interstate transaction pursuant to a Chapter 11 bankruptcy proceeding in
an interstate bank merger. Although the Riegle-Neal Interstate Banking and Branching
Efficiency Act typically requires certain conditions to be met for an interstate merger, these
conditions are waived under Section 1831u(e) if a bank involved in the transaction is in
danger of default. The proposed merger, however, remains subject to the criteria of the Bank
Merger Act and the Community Reinvestment Act. Corporate Decision No. 2013-01 (April
4,2013).

Interstate Purchase and Assumption Transaction Involving a Failed Depository
Institution. A national bank may purchase certain assets and assume certain liabilities from a
failed depository institution under 12 USC 24(Seventh) and 1828(c). A national bank in one
state seeking to purchase and assume certain assets and liabilities of a failed depository
institution in another state and retain all of the failed bank’s branches must be approved by
the OCC under the Riegle—Neal Interstate Banking and Branching Efficiency Act (Riegle-
Neal). While Riegle—Neal typically requires certain conditions to be met for an interstate
merger (including mergers by means of a purchase and assumption transaction), these
conditions are waived under 12 USC 1831u(e) if a bank involved in the transaction is in
danger of default or the FDIC has provided assistance to a bank involved in the transaction
under 12 USC 1823(c). The proposed merger, however, remains subject to the criteria of the
Bank Merger Act and the Community Reinvestment Act. Corporate Decision No. 2013-03
(April 26, 2013).

Interstate Purchase and Assumption Transaction Involving Another National Bank. A
national bank may purchase certain assets and assume certain liabilities from a depository
institution under 12 USC 24(Seventh) and 1828(c). A national bank in one state seeking to
purchase and assume certain assets and liabilities of a national bank in another state and
retain all of the bank’s branches must be approved by the OCC under the Riegle-Neal
Interstate Banking and Branching Efficiency Act. The purchase and assumption transaction is
also subject to the criteria of the Bank Merger Act and the Community Reinvestment Act.
Corporate Decision No. 2013-05 (June 20, 2013).

Intrastate Purchase and Assumption Transaction Involving a Failed Depository
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Institution. A national bank may purchase certain assets and assume certain liabilities from a
failed depository institution located in the same state under 12 USC 24(Seventh) and 1828(c).
A national bank seeking to purchase and assume certain assets and liabilities of a failed
depository institution and retain all of the failed bank’s branches after consummating the
transaction must be approved by the OCC under the Bank Merger Act and the Community
Reinvestment Act. Corporate Decision No. 2014-07 (November 7, 2014).

» Issuance of Common Stock Below Par Value. A national bank may issue shares of its
common stock at an issue price less than its par value. The assessment provisions of
12 USC 55 for a deficiency in capital do not apply to the transaction, provided that:
(i) applicable corporate governance procedures permit such issuance, and (ii) the bank takes
appropriate measures to ensure that any below par sale will not cause its capital stock to
become impaired. OCC Interpretive Letter No. 1112 (February 17, 2009).

» Kansas State Rehabilitation Tax Credits. A bank received approval to establish an
operating subsidiary to facilitate the purchase of Kansas State Rehabilitation Tax Credits.
Purchasing, holding, and subsequently selling transferable state tax credits are permissible
activities for national banks. A severely circumscribed limited partnership interest could be
acquired by the subsidiary when needed to facilitate the bank’s participation in permissible
financial intermediary activities. Corporate Decision No. 2006-6 (July 12, 2006).

* Limited Equity Investment in Connection With Investment Management Activities. A
bank received conditional approval for its operating subsidiary to hold for limited periods of
time a limited interest in a private investment fund for which it serves as investment
manager. Performance-based compensation structured as an allocation to the investment
manager is a recognized industry practice. Conditions require, among other items, a risk
management process and restriction to certain types of instruments. Conditional Approval
Letter No. 755 (August 25, 2006).

* Loan Restructure and Creation of Operating Subsidiaries. Through a merger, a national
bank acquired large commercial loans outstanding to the affiliates of a credit management
corporation. The corporation serviced mortgage loans originated and purchased by the
affiliates. The commercial loans were collateralized by the mortgage loans, other real estate
owned (OREO) as the result of foreclosures, and stock of the credit management corporation.
The bank proposed to restructure the commercial loans, which were under forbearance
agreements, in order to acquire control over the underlying mortgages and underlying OREO,
retaining the credit management corporation as the servicer. The bank’s expectation was to
be better able to mitigate potential loan losses, to benefit the affiliates’ customers through
loss mitigation strategies, and to realize tax benefits. The OCC issued a preliminary
conditional approval for a series of transactions to result in the creation of three operating
subsidiaries—a statutory trust to hold the bank’s interest in the underlying mortgage loans
and OREO; a limited liability company wholly owned by the bank’s existing real estate
investment trust, to receive net collections; and an OREO subsidiary to the limited liability
company—and an associated nonmaterial noncash contribution from the bank’s holding
company. The approval was based in part on bank authority to take real estate in satisfaction
of debts previously contracted. Conditional Approval No. 895 (March 31, 2009).
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* Merger of Holding Company Into Subsidiary National Bank. A national bank owned by
a holding company may eliminate its holding company by merging the holding company into
the national bank. The merger must be permissible for the holding company under the state
law of the state in which the holding company is incorporated. The merger is permissible for
national banks under 12 USC 215a-3. Corporate Decision No. 2001-33 (November 29,
2001).

» Merger of Mortgage Banking Companies Into a Bank Under the AHOEO Act. A
national bank’s mortgage banking subsidiary and the mortgage banking subsidiary of one of
its affiliate banks may merge directly into the national bank, under the American Home
Ownership and Economic Opportunity Act of 2000 Section 1206, 12 USC 215a-3, which
permits mergers between national banks and non-national bank subsidiaries and affiliates,
subject to OCC approval. Corporate Decision No. 2001-22 (July 26, 2001).

* Merger of a National Bank Into Nonbank Affiliate. A national bank may cease its
existence as a national bank by merging into a nonbank affiliate as authorized under
12 USC 215a-3 and 12 CFR 5.33(g)(5). The merger must be permissible for the nonbank
affiliate under state law. The national bank may not be an insured bank at the time of the
merger. Corporate Decision No. 2004-8 (March 15, 2004).

* Merger of National Trust Bank Into Nonbank Affiliates. A national trust bank may
terminate its activities and cease operations through a series of transactions as granted under
the authority provided under 12 USC 215a-3 and 12 CFR 5.33(g)(5). Corporate Decision No.

2004-7 (March 31, 2004).

* Purchase and Assumption Transaction in Which Acquiring Bank Is Subject to a
Consent Order for BSA/AML Compliance. A proposed purchase and assumption
transaction between two national banks may be subject to OCC review under the Bank
Merger Act (BMA). The BMA requires the OCC to consider the effectiveness of the banks in
combating money laundering activities. Because the facts reflected extenuating
circumstances, the OCC approved a purchase and assumption transaction in which the
acquiring bank was subject to a consent order for deficiencies in its Bank Secrecy Act/anti-
money laundering programs. Corporate Decision No. 2013-05 (June 20, 2013).

* Riegle-Neal Act Interstate Merger. Affirming the court below, the U.S. Court of Appeals
for the Eighth Circuit held that the OCC’s determination that the merger of a Missouri bank
with a Kansas bank complied with the Riegle—Neal Interstate Banking and Branching
Efficiency Act’s “minimum age” provisions for the merging banks and was entitled to
Chevron deference. Riegle—Neal allows states to prohibit an out-of-state bank from acquiring
an in-state bank that has been in existence for less than five years. Missouri adopted a
minimum age law and asserted that the merger violated this statute. However, the court found
the OCC’s approval of the merger was entitled to deference and held that the Missouri law
did not apply. The OCC approval opinion for the merger reasoned that the Missouri
minimum age law did not apply because the acquiring bank was located in Missouri, not
Kansas, and the Missouri statute only protects Missouri banks that are being acquired, not
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those that are acquiring others. The court found this reasoning to be persuasive. The OCC
filed an amicus brief. TeamBank, N.A. v. McClure, 279 F.3d 614 (8th Cir. 2002).

» Retention of Branches of Converted Federal Savings Bank. A federal savings bank (FSB)
may convert to a national bank. The resulting national bank may retain all the branches of the
FSB and the national bank may merge into an affiliated national bank and retain all the
branches resulting from the previous transaction. Corporate Decision No. 2000-05 (March
28, 2000); Corporate Decision No. 2011-10 (June 20, 2011).

» Share Reclassification Pursuant to Tennessee State Corporate Law. A national bank that
has elected Tennessee law as its corporate governance process under 12 CFR 7.2000(b) may
reclassify common stock held by the bank’s shareholders into new classes of preferred stock
in accordance with Tennessee law. Before effecting the share reclassification, the bank must
file an application under 12 CFR 5.46 and receive the OCC’s approval. OCC Interpretive
Letter No. 1125 (February 11, 2010).

» Shelf Charters. The OCC issued preliminary conditional approvals for a number of shelf
charters, for the purpose of assuming liabilities and purchasing assets from the FDIC acting
as the receiver of a depository institution. Because only chartered depository institutions may
assume deposit liabilities from the FDIC, this structure provides investors in the bank holding
company owning the shelf charter the opportunity to assume liabilities and purchase assets
from the FDIC as receiver of a depository institution. Since the bank does not commence
operations until after its bid for a particular institution is accepted by the FDIC, the specific
size, scope, and activities of the bank are not determined until it acquires the business of a
specific failed institution. OCC approvals are based upon the information provided by the
bank, including the experience of proposed key management. A shelf charter must follow an
organizing process that includes OCC review as it considers potential acquisition
transactions. It is anticipated that the OCC will grant final approval for such a bank and will
approve a purchase and assumption transaction under the Bank Merger Act the first time that
the bank’s bid to acquire a failed institution is accepted by the FDIC. Final approval and
authorization for the proposed bank to open is not granted until all pre-opening requirements
are met. The OCC requires a written operating agreement which includes a comprehensive
business plan by the bank that is acceptable to the OCC. Conditional Approval No. 905 (May
29, 2009); Conditional Approval No. 917 (July 31, 2009); Conditional Approval No. 922
(August 28, 2009); Conditional Approval No. 936 (October 23, 2009).

*  “Shelf Charter” Initial Use to Acquire Failed Banks. The OCC approved the acquisition
of failed banks by two national bank established under “shelf charters.” Bond Street Bank,
N.A., was granted preliminary approval as a shelf charter in 2009. In January 2010, the OCC
granted final approval for the bank to establish Premier American Bank, N.A., which
acquired Premier American Bank, a state-chartered bank closed by the Florida Department of
Financial Services, Division of Banking. The OCC approved the acquisition of a second
failed Florida state bank by Premier American Bank, N.A., later that month. In July 2010, the
OCC approved the acquisition of two Florida banks and one South Carolina bank by a bank
established under another shelf charter, NAFH National Bank. Conditional Approval No. 944
(January 22, 2010); Conditional Approval No. 945 (January 29, 2010); Conditional Approval
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No. 960 (July 15, 2010).

Wholesale Bank to Hold Deposits Generated From Deposit Sweep Arrangements. The
OCC issued a preliminary conditional approval for the chartering of a wholesale bank to hold
deposits generated from deposit sweep arrangements with its affiliated broker-dealers,
including Merrill Lynch, Pierce Fenner & Smith Inc., and, possibly, unaffiliated entities.
Although the deposits that bank will hold will be beneficially owned by the individual
brokerage customers, and will be covered by pass-through FDIC deposit insurance, the bank
will have a direct contractual relationship in the form of a deposit agreement only with the
broker-dealers that offer the deposit sweep product, not with the individual customers. The
bank will also participate in various lending facilities offered by the Federal Reserve banks,
primarily Term Auction Facility and Fed Funds, to provide an additional source of funding
for its affiliates. In addition, the bank will acquire mortgage loans (i.e., one- to four-family
residential and home equity lines of credit) and/or mortgage-backed securities from its
insured bank affiliate, Bank of America, N.A., and hold them on its balance sheet to maintain
the appropriate capital ratios. Conditional Approval No. 899 (April 23, 2009).

Operating Subsidiaries, in General

— A national bank may establish an operating subsidiary offering various services for
customers engaged in capital gains tax-deferred exchanges of real and personal business
or investment property, known as “like-kind exchanges,” under the Internal Revenue
Code, 26 USC 1031. The subsidiary may provide advisory services, make referrals to
third-party providers, and serve as a qualified intermediary or exchange accommodation
titleholder. Financial and investment advisory services are permissible activities for
national banks and their operating subsidiaries, and the referral of customers to third-
party providers is a permissible finder activity. The provision of qualified intermediary
and exchange accommodation titleholder services is considered incidental to the business
of banking. Conditional Approval No. 869 (July 22, 2008).

— A national bank may establish an operating subsidiary that will be taxed as a real estate
investment trust. Letter from Larry A. Mallinger, Attorney, Legal Advisory Services
Division (September 24, 1981).

Operating Agreement. The OCC conditionally approved a merger application involving
two uninsured trust banks requiring that, before consummation, the resulting uninsured
national bank enter into an operating agreement with the OCC. The operating agreement
required the bank to: (1) provide the OCC with periodic strategic plans to include specific,
measurable, and verifiable performance objectives; (2) maintain at least certain minimum
levels of capital and liquid assets; and (3) enter into a capital assurance and liquidity
maintenance agreement with its parent. Should the bank fail to meet the terms of the
operating agreement, the bank would be required to submit a: (1) remedial action plan with
modified objectives and a time frame and implementation strategy; or (2) contingency plan to
sell, merge, or liquidate the bank. Conditional Approval No. 624 (February 20, 2004).

Reduction of Par Value. A national bank may reduce the par value of its shares to $0.01 per
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share with an offsetting increase to the bank’s capital surplus. The reduction in par value may
reduce the bank’s state franchise taxes. OCC Interpretive Letter No. 963 (April 14, 2003).

» Reorganizations, in General

— A national bank and certain affiliates may combine and reorganize their banking and trust
business lines to effect a separation of two principal business lines into two different
institutions. Conditional Approval No. 859 (June 13, 2008).

— A state industrial bank (IB) or industrial loan company (ILC) may convert to a national
bank under 12 USC 35 and 214(a) so long as the IB or ILC is a banking institution under
state law and is engaged in the business of receiving deposits. Conditional Approval No.
880 (September 21, 2008).

* Restructuring of Credit Card, International, Consumer, and Commercial Finance
Businesses. A banking organization’s credit card, international, consumer, and commercial
finance businesses were restructured in a large, complex transaction. The restructuring
resulted in one bank being the main issuer of consumer credit cards, and another bank being
the issuer of government, corporate, and certain consumer credit cards. As part of this
transaction, various ancillary entities that were bank or holding company subsidiaries became
subsidiaries of the credit card-issuing banks. Certain activities related to ownership of motor
vehicles were approved for the first time, either as finder activities or on an excess capacity
basis. Newly authorized finder activities included assisting vehicle owners in selling their
vehicles; assisting them in locating tow trucks and vehicle repair facilities; assisting
corporate customers in obtaining employee driving records from the state motor vehicle
department; and assisting such customers with driver’s license renewals and vehicle
registrations. Newly authorized excess capacity activities included management of third-
party subrogation claims for accidents involving automobiles not leased from the bank, and
assisting owners of vehicle fleets in establishing corporate safety policies. In addition, certain
finance company affiliates were transferred to and became subsidiaries of one of the banks.
Corporate Decision No. 2001-28 (September 21, 2001).

» Retention of a Non-controlling Investment in a Financial Services Holding Company
Following the Conversion of the Holding Company’s Wholly Owned Subsidiary From a
State Limited Commercial Bank Charter to a National Bank Charter. Because the
standards in 12 CFR 5.36 for non-controlling investments appeared to be satisfied, existing
national bank shareholders of a financial services holding company could retain their non-
controlling investments following the conversion of a holding company subsidiary from a
state limited commercial bank charter to a national bank charter. The subsidiary would
continue to operate primarily as a provider of correspondent services to community banks but
would not qualify as a banker’s bank because of its current and proposed activity of making
direct commercial loans to nonbank customers. OCC Interpretive Letter No. 1092 (March 22,
2007).

* Reverse Stock Split, Delaware Corporate Governance Procedures. Pursuant to 12 CFR
5.46, a national bank in California may elect the corporate governance provisions of
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Delaware and complete a reverse stock split in accordance with those provisions. The
approval is subject to conditions that the bank provide for dissenters’ rights comparable to
those found in 12 USC 2144, 215, and 215a, and pay the cost of any appraisal (but not
attorneys’ or experts’ fees) that might occur if a shareholder dissents. Conditional Approval
No. 670 (December 27, 2004).

Reverse Stock Split, Mississippi Corporate Governance Procedures. Consistent with 12
CFR 7.2000(b) and 7.2023, a national bank in Mississippi may elect the corporate
governance provisions of Mississippi law and complete a reverse stock split with those
provisions. Conditional Approval No. 562 (December 9, 2002).

Reverse Stock Split, Alabama Corporate Governance Procedures. Consistent with 12
CFR 7.2000(b) and 7.2023, a national bank in Alabama may elect the corporate governance
provisions of Alabama law and complete a reverse stock split in accordance with those
provisions. Conditional Approval No. 541 (July 30, 2002).

Reverse Stock Split, Delaware and Kentucky Corporate Governance Procedures. The
OCC granted approvals of reverse stock splits conducted under Delaware and Kentucky
corporate governance procedures for the first time. A list of states where the OCC has
approved reverse stock splits under the respective state’s corporate governance procedures is
contained in the “Capital and Dividends” booklet of the Comptroller’s Licensing Manual.
Conditional Approval No. 670 (December 27, 2004); Conditional Approval No. 683 (April 7,
2005).

Shelf Charters. The OCC announced that it had granted its first conditional preliminary
approval of a new type of national bank “shelf-charter,” designed to facilitate new equity
investments in troubled depository institutions. The charter remains inactive, or “on the
shelf” until such time as the investor group is in a position to acquire a troubled institution.
By granting the preliminary approval, the OCC expands the pool of potential buyers
available to buy troubled institutions, and in particular the equity capital made available to
bid on troubled institutions through the FDIC’s bid process. The approval requires a
streamlined business plan that describes how the acquired bank will be operated. The OCC
can later grant conditional preliminary approval of a national bank charter, subject to certain
conditions and to requirements that more detailed operating plans, satisfactory to the OCC,
be submitted, if the bank targets a specific institution for acquisition. OCC News Release
2008-137 (November 21, 2008). See also Conditional Preliminary Approval Letter
(November 17, 2008).

Share Exchange. A national bank may effect a share exchange to become a subsidiary of a
bank holding company pursuant to 12 USC 215a-2 and 12 CFR 7.2000, by offering most
shareholders holding company stock, but providing cash to out-of-state residents, to avoid
costs associated with registering its stock under the Securities Act of 1933. Corporate
Decision No. 2002-08 (May 15, 2002).

Termination of National Bank Activities. A national bank may terminate its activities, and
cease operations through a series of transactions including those granted under the authority
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provided under 12 USC 215a-3. The bank ceased its deposit-taking activities, caused the
FDIC to cancel its status as an insured depository institution, and an affiliated bank acquired
its remaining assets through a 215a-3 merger. Corporate Decision No. 2003-12 (November
26, 2003).

Transfer of Mortgage Servicing Business. National banks may acquire mortgage servicing
rights from an affiliate, subject to certain conditions. OCC Interpretive Letter No. 1130
(March 10, 2011).

Trust Company Organized as LLC. A state bank organized as a limited liability company
may convert to a national bank under 12 USC 35. After the conversion, the trust company
would continue to follow the state limited liability company law for its internal guidance to
the extent not inconsistent with applicable federal banking statutes and regulations or bank
safety and soundness, under 12 CFR 7.2000. Conditional Approval No. 696 (June 9, 2005).

Correspondent Services

Correspondent Services, in General. National banks may hold deposits for other banks and
perform correspondent services for those banks, such as check clearing. Other examples of
correspondent services are:

— ATM Sales to Other Banks and ATM Services. National banks may purchase automated
teller machines (ATMs) for resale to other banks, which will be in the same shared
network, convert their own ATMs into a shared network, and provide services for other
banks in the network. Letter from H. Joe Selby, Deputy Comptroller (October 2, 1975);
No Objection Letter No. 87-11, reprinted in [1988-1989 Transfer Binder] Fed. Banking
L. Rep. (CCH) 1 84,040 (November 30, 1987).

— Disaster Relief Services. National banks may market disaster relief services to other
banks, including sharing of premises and data processing equipment. Letter from James
M. Kane, District Counsel (June 13, 1990).

— Electronic Imaging Services. National banks may provide electronic imaging services to
banks and other financial firms. OCC Interpretive Letter No. 805 (October 9, 1997).

— Financial and Consulting Services. National banks may offer financial and consulting
services, including market research and analysis, strategic planning, advertising and
promotion planning, product development, personnel management, employee relations,
affirmative action, and salary and benefit plans to banks and commercial customers. OCC
Interpretive Letter No. 137, reprinted in [1981-1982 Transfer Binder] Fed. Banking L.
Rep. (CCH) 1 85,218 (December 27, 1979).

— Flood Hazard Determinations. A national bank may establish an operating subsidiary
that makes flood hazard determinations for the bank, its affiliates, and unaffiliated
mortgage lenders. Corporate Decision No. 97-79 (July 11, 1997).
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— Internal Security Consulting Services. National banks may provide internal security
consulting services, including security and guard services at affiliate banks and non-
national bank affiliates and may install and maintain vaults, locks, and automated teller
machines for third-party banks. OCC Interpretive Letter No. 398, reprinted in [1988-1989
Transfer Binder] Fed. Banking L. Rep. (CCH) 85,622 (September 28, 1987).

— Investment Portfolio Management Service. A national bank may establish an operating
subsidiary to provide investment portfolio management services and computer
networking services for the bank and other financial institutions. OCC Interpretive Letter
No. 754 (November 6, 1996).

— Loan Collection and Repossession Services. National banks may offer loan collection and
repossession services for other banks and thrifts. Letter from Peter Liebesman, Assistant
Director, Legal Advisory Services Division (December 14, 1983); OCC Interpretive
Letter (March 15, 1971).

— Other Correspondent Services. National banks may print and market checks, drafts, loan
payment coupons, and other banking documents; perform tax planning and tax
preparation assistance; and perform financial data processing for correspondent banks.
Letter from David H. Baris, Regional Counsel (February 11, 1980); Letter from Kenneth
W. Leaf, Chief National Bank Examiner (October 14, 1975).

— Payment and Information Processing Services. National banks may establish an
operating subsidiary that engages in payment and information processing services. The
subsidiary may own, operate, or sell electronic data processing and data interchange
facilities, which will be used to communicate billing and payment-related information to
insurance carriers responsible for paying medical benefits. The subsidiary may provide
computer network services, including necessary hardware to financial institutions. OCC
Interpretive Letter No. 712, reprinted in [1995-1996 Transfer Binder] Fed. Banking L.
Rep. (CCH) § 81-027 (February 29, 1996); OCC Interpretive Letter No. 718, reprinted in
[1995-1996 Transfer Binder] Fed. Banking L. Rep. (CCH) { 81-033 (March 14, 1996).
National banks may also provide lockbox services. OCC Interpretive Letter No. 635,
reprinted in [1993-1994 Transfer Binder] Fed. Banking L. Rep. (CCH) 1 83,519 (July 23,
1993). National banks may perform processing of county tax assessments, tax bills, and
water and sewer bills. Letter from Dorothy S. Kulig, Director of Litigation (April 15,
1975).

— Vault Cash. A national bank may establish a correspondent account at an unaffiliated
bank in another state to provide vault cash for the bank’s customers in the state. OCC
Interpretive Letter No. 796 (August 18, 1997).

Finder Activities

» Transaction Finders, in General. National banks may serve as finders for certain goods and
services, i.e., they may bring parties together for a transaction that the parties themselves
negotiate and consummate. 12 USC 24(Seventh); 12 CFR 7.1002. National banks may
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advertise and accept fees for their finder services. Finder activities include, but are not
limited to, identifying potential parties, making inquiries as to interest, making introductions
or arranging meetings of interested parties and otherwise bringing parties together for a
transaction that the parties themselves negotiate and consummate. The following are
examples of these services:

— Acting as Finder by Hosting Commercial Website for Small Retailers. National banks
may host commercially enabled websites for small retailers as a form of electronic
“finder” activity. OCC Interpretive Letter No. 856 (March 5, 1999).

— Acting as Finder for Automobile Club. National banks may sell memberships as agent for
an automobile club. No Objection Letter No. 89-02, reprinted in [1989-1990 Transfer
Binder] Fed. Banking L. Rep. (CCH) 1 83,014 (April 17, 1989).

— Acting as Finder for Automobile Sales. National banks may act as finders for automobile
sales and financing through databases, call centers, and Internet services. 12 CFR 7.1002,
7.1019; OCC Interpretive Letter No. 741 (August 19, 1996); Corporate Decision No. 97-
60 (July 1, 1997).

— Acting as Finder for Automotive Roadside Assistance Programs. A national bank may
acquir