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Introduction

Introduction

The Office of the Comptroller of the Currency’s (OCC) Comptroller’s Handbook bookilet,
“Retirement Plan Products and Services,” provides comprehensive guidance to examiners
and bankers regarding retirement plan products and services offered to customers of national
banks and federal savings associations (collectively, banks, except when it is necessary to
distinguish between the two). This booklet explains the risks inherent in such products and
services and provides a framework for managing those risks. This booklet also provides
optional examination procedures, which supplement the core assessment standards in the
“Large Bank Supervision” and “Community Bank Supervision” booklets of the
Comptroller’s Handbook. Examiners should use this booklet’s optional examination
procedures when specific products, services, or risks warrant review beyond the core
assessment.

Offering retiremgit
nature and scope of

oducts and services exposes banks to a range of risk factors. The
ducts and services determine which risks are present and
what the quantity of ks &e. Given the variety of laws and regulations that apply to
retirement accounts, co is inherently high. Because personal retirement assets
are involved and there is TRQqgen iduciary relationship between the bank and its
customers, reputation risk is Rgo ajpu ial factor. Given the volume of transactions
associated with many retiremen and service relationships, operational risk is

high. If a bank offers a new or com i t plan product or service or has an
i ﬂ" entity, strategic risk increases.

The Employee Retirement Income Security $¥.ct
regulations found at 29 CFR Chapter XXV, and

an

Administration (EBSA), is responsible for administering
summarized in appendix C of this booklet. The Internal

12 CFR 9 and federal savings associations must comply with 12 CFR 150, as well as any
other applicable law. OCC Bulletin 2006-24, “Interagency Agreement on ERISA Referrals:
Information Sharing Between the FFIEC Agencies and the DOL,” reflects the federal
banking agencies’ longstanding commitment to refer possible significant violations of
ERISA to the DOL.

Employee benefit plans are a vital part of workers’ total compensation and help employers
attract and retain personnel. ERISA divides the term “employee benefit plans” into two
general groups:

e Employee pension benefit plans
e Employee welfare benefit plans
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Introduction > Types of Retirement Plan Products and Services

Employee pension benefit plans can be qualified or nonqualified. Qualified plans “qualify”
for special tax treatment under the IRC. Qualified plans can be further broken down into two
categories: defined benefit plans and defined contribution plans. Nonqualified employee
pension benefit plans defer compensation and provide benefits payable at retirement or
termination of employment but do not qualify for favorable tax treatment. Generally,
nonqualified employee pension benefit plans include executive or incentive compensation
arrangements. Employee welfare benefit plans provide such benefits as medical, dental, life,
and disability insurance coverage. While the focus of this booklet is on qualified employee
pension benefit plans and the products and services banks provide to these plans, banks also
frequently serve as trustees or administrators to employee welfare benefit plans, which are
subject to ERISA.

Individuals may establish individual retirement accounts (IRA) to set aside funds for
retirement. Banks fr ntly act as either trustees or custodians to these tax-advantaged
accounts authoriz IRC 408.

Retirement plans co
the administration o
benefits paid to plan pa
Retirement Plans,” for mo

eneficiaries. Refer to appendix A, “Types of
i@foga®on about the various types of retirement plans.
The OCC, which regulates the feder,
retirement plan products and servic

First, t CC determines whether the bank has
identified the material risks associate e ks’ provision of retirement plan products

and services. Second, the OCC determine®w, banks’ risk management system
effectively assesses, measures, monitors, and co s associated with providing
retirement plan products and services.

o standardized risk
d establish a risk

Because risk strategies and organizational structures
management system that works for every bank. Each ba
management system suited to its own needs and circumsta

Types of Retirement Plan Products and Servic

The retirement plan products and services business is complex and competitive. Banks
compete with other service providers for the opportunity to provide trustee, investment
management, custody, and recordkeeping services to retirement plans. This competition often
involves retirement plan consultants or plan sponsors sending out requests for proposals
(RFP) to prospective service providers. Service providers then submit proposals to the
consultants or plan sponsors. The consultants or plan sponsors choose a service provider
based on the information submitted in the RFP.

A bank may provide a full range of retirement plan products and services for employers and
individuals and may operate in several capacities when doing so. Examiners and auditors
(and others using this booklet) should ascertain in what capacity the bank is acting in regard
to a retirement plan and should determine what products or services the bank has agreed to
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Introduction > Types of Retirement Plan Products and Services

provide the plan. In general, the capacity and a description of the products and services that
the bank is providing the plan should be in the service agreement, trust agreement, or other
plan documents.

The following capacities represent different levels of fiduciary responsibility:

e A fiduciary with discretionary investment authority, such as investment management.
e A fiduciary with no discretionary investment authority, such as directed trustee.
e A service provider with no discretionary authority, such as recordkeeper.

Investment Management Services

Banks may provide inyestment management and advisory services to retirement plans. If a
bank exercises any tionary authority or discretionary control over the management of
the plan or over ement or disposition of the plan’s assets or renders investment

advice on such asset a IO other compensation, the bank becomes a fiduciary to the
plan. See ERISA 3(&) oMliance with ERISA’s fiduciary standards is critical.

For more information rel vegment management services, refer to the “Investment

Management Services” book g offhe Camptroller’s Handbook.
Trustee Services < S

ERISA requires that all employee benefitfla
at least one named fiduciary. The named fia#Cia
in many cases is also the plan sponsor). The pla
Banks may serve as trustees or co-trustees for emp fif plans. The trustee is a

at the administration of

N for example) become
the plan’s trustee, and a bank may serve in other capacities, @ dian or agent for the
trustees. The plan document and the trust agreement, generally garajgfiocuments, establish
the various powers, rights, and duties given to the trustee. A trusteeay or may not have
investment responsibility. Trustees may have different duties or responsibilities for each
retirement plan account; trustees’ duties and responsibilities are subject to negotiation and
established by contract. Plan documents should be carefully examined to determine exactly
what the bank’s duties and responsibilities are for each retirement plan account.

held in trust and that each plan have
rally the plan administrator (which

one or more persons (employees of the plan sponsor or un

Retirement plan documents may expressly provide that the trustee is subject to the direction
of the named fiduciary, in which case the trustee may be required to take direction from the
named fiduciary or a party designated by the named fiduciary, including a third-party
investment manager. Trustees become directed trustees in these situations. A directed trustee
is required to follow investment directions, if those directions are made in accordance with
the terms of the plan and are not contrary to ERISA. Directed trustees must have reasonable
processes in place to determine that the directions given, or the actions taken by other
fiduciaries, are in accordance with the terms of the plan and are not contrary to ERISA.
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Custody Services

Banks may provide custody services to retirement plans. Typical custody services include
settlement, safekeeping, determining the market value of the assets held, and reporting
customers’ transactions. Under ERISA 3(14)(A), a bank providing custody services is a party
in interest with respect to a retirement plan. The bank is not a fiduciary unless the bank as
custodian performs a function that is fiduciary in nature. For a discussion of risk management
processes regarding custody services, refer to the “Custody Services” booklet of the
Comptroller’s Handbook.

Participant Recordkeeping Services

Plan sponsors, plan figuciaries, or named fiduciaries (collectively, plan fiduciaries) generally
hire recordkeepers -party administrators (TPA) to handle plan administration duties,
conduct compli , and maintain participant account information. Recordkeepers
and TPAs that act at 7 o
employee benefit pl

epers and TPASs generally work closely with the plan

trustee to make sure th g formation reconciles with plan participant level
information. The recordk P3 and the plan fiduciary have a detailed service
agreement that specifies the r§gordee nd TPA’s duties. Some of the more common

processing and advising duties dkeegyers and TPAs are

e advising the plan fiduciary on re % i
plan.

e executing purchases and sales of invest

e processing participant loan and withdrawal

e processing benefit claims and payment of bene
administrator.

the plans internally, they hire recordkeepers or TPAs to assist them. Recordkeepers and
TPAs help determine who meets the plan’s eligibility requirements, the amount of the
contributions, and the extent of participants’ benefits. Recordkeepers and TPAs may also
assist in ensuring that employee benefit plans comply with the numerous laws and
regulations governing employee benefit plans.
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Other Products and Services

Examples of other roles a bank might hold in relation to retirement plan products and
services include the following:

e Pay benefits to the plan’s participants and process withholding tax payments. (See the
“Operational Control Processes” section of this booklet for further discussion of benefit
payments.)

e Process participant loans from individual account plans that meet ERISA 408(b)(1). (See
the “Operational Control Processes” section of this booklet for further discussion of
participant loans.)

e Perform compliance testing. Banks may perform testing for compliance with the
qualification reqU| ements of the IRC for plans when the bank is also a recordkeeper.
Compllance tesgMNgay include coverage testing, testing for contribution limits, and

arious age and contribution levels of plan participants to ensure

requirements under part 2 of ERISA and the IRC.

C unMation material. Banks may provide plan fiduciaries with

the plans meet p
e Provide employe

customized employSg co ation material that includes education on investments
and on the benefits o SWviQgQor Rtirement. Banks may conduct on-site employee
meetings.

e Prepare Form 5500." BanksYygffepardForm 5500 for a retirement plan. Whether or not
they prepare Form 5500, banks & plan e providers generally must provide their
direct and indirect compensation % ries in accordance with Schedule C of
Form 5500.

e Measure investment performance. Meas#fin
calculating and reporting the return on the p a
specified time. Performance measurement enal bn fiduciary to compare

i ent styles. For more

information on performance measurement, refer to th stient Management

Services” booklet of the Comptroller’s Handbook.

Regulatory Framework

Internal Revenue Code

Section 401 of the IRC sets strict standards that retirement plans must meet to maintain their
qualified status. For example, 401(a)(4) mandates that in order to be a qualified plan, the
contributions or benefits provided under the plan must not discriminate in favor of highly
compensated individuals. Other requirements under IRC 401 include vesting, distributions,
and compensation limits. Plan loans must be made in accordance with IRC 72(p).

! Form 5500 is the Annual Return/Report of Employee Benefit Plan filed with the DOL to satisfy the plan’s
annual reporting requirements under title | and title IV of ERISA and the IRC.
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ERISA

ERISA provides rights, protections, safeguards, and guarantees for plan participants and
beneficiaries. Numerous amendments have been made to ERISA since its enactment in 1974.
This comprehensive federal statute governs the operation and administration of most private
sector employee pension and welfare benefit plans. Appendix C contains a summary of the
four major sections of ERISA, as well as definitions of commonly used terms.

ERISA preempts conflicting state laws that relate to employee benefit plans and effectively
establishes a national standard of fiduciary responsibility for persons administering any
aspect of a retirement plan. ERISA also contains provisions that authorize the DOL to
penalize fiduciaries that breach their fiduciary duties and responsibilities.

ERISA, in accordance with ERISA 4(b), does not apply to governmental plans; church plans;
plans maintained sg or the purpose of complying with workmen’s compensation laws or
unemployment ¢ jon or disability insurance laws; plans maintained outside the
United States foP the Tig{ nonresident aliens; and funded or unfunded excess benefit
plans. Governmenta Ily are subject to state laws, which often include fiduciary
responsibility provisio RISA’s, or that incorporate ERISA provisions by
reference. Refer to appe f e information about ERISA and excerpts of its most
significant provisions.

Fiduciary Standards of Care J

ERISA imposes a variety of specific duti

individuals who are fiduciaries, as defined
fiduciary does not automatically make an entity
by that entity or individual are the determining fac

ponsibilities on institutions and
3(21)(A). Having the label of
dual a fiduciary; the actions taken

ERISA 404(a) requires fiduciaries to discharge all of their, bh respect to a plan

“solely in the interest” of the plan’s participants and bene

e Exclusive purpose rule: 404(a)(1)(A) states that a plan fid®§ g¥ist act solely in the
interest of the plan’s participants and beneficiaries and for the ®X€lusive purpose of
providing benefits to participants and their beneficiaries and to defray reasonable
expenses of administering the plan.

e Prudent man rule: 404(a)(1)(B) states that a fiduciary must act solely in the interest of
participants and beneficiaries and “with the care, skill, prudence, and diligence under the
circumstances then prevailing that a prudent man acting in a like capacity and familiar
with such matters would use in the conduct of an enterprise of like character and with like
aim.”

e Diversification: 404(a)(1)(C) states that a plan fiduciary must act solely in the interest of
the plan’s participants and beneficiaries by diversifying the investments of the plan so as
to minimize the risk of large losses, unless under the circumstances it is clearly prudent
not to do so.

e Compliance with plan documents: 404(a)(1)(D) states that a plan fiduciary must act
solely in the interest of the plan’s participants and beneficiaries and in accordance with
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e the documents and instruments governing the plan, insofar as they are consistent with
ERISA.

Plan fiduciaries that breach any of their fiduciary responsibilities, obligations, or duties
imposed by ERISA are personally liable to the plan for any losses the plan suffers because of
such breach. The fiduciary must restore to the plan any profits that he or she has made
through the use of any plan asset (ERISA 409). Fiduciaries are also subject to other equitable
or remedial relief as a court may find appropriate, including removal.

In addition to the previously mentioned broad fiduciary standards of care, ERISA prohibits
plan fiduciaries from engaging in very specific transactions referred to as “prohibited
transactions.” ERISA 406 contains the prohibited transaction rules. Under ERISA 502(i), the
DOL may assess a civil penalty against a fiduciary that breaches a fiduciary responsibility,
such as engaging in gggohibited transaction. The penalty under 502(i) is equal to 20 percent
of the applicable g @ amount paid pursuant to any settlement agreement with the DOL
or ordered by a ®OurtN L, at its sole discretion, may waive or reduce the penalty (29
CFR 2570.80-88). Tigere4 \ninal penalty under ERISA 501 for any person who willfully

conviction, the criminal a fine of not more than $100,000 or imprisonment for
no more than 10 years, or Dot iolation is not by a person, the fine may not exceed
$500,000. All cases involving ties are prosecuted by the U.S. Department of
Justice.

Statutory exemptions from the prohibi M
authority to grant individual and class ex
number of these exemptions are available for va

exemptions, which only offer relief to the speci ?
exemptions furnish relief to any parties who engag acigons of the type covered by the

n rules are in ERISA 408. EBSA has the
the prohibited transaction rules. A

that it uses the term
“disqualified person” rather than “party in interest.” The penad ns under the IRC
are more significant from a practical standpoint, as the IRC impOggg##vo-tiered penalty tax.
There is a 15 percent penalty tax on the amount involved in the transaction, and a 100 percent
penalty tax on the amount involved if, by a certain date, there is no correction of the
prohibited transaction. IRC 4975 applies to IRAs as well as qualified plans.

For more information, refer to appendix D, “Prohibited Transactions.”

Risks Associated With Retirement Plan Products and Services

From a supervisory perspective, risk is the potential that events, expected or unexpected, will
have an adverse effect on a bank’s earnings, capital, or franchise or enterprise value. The
OCC has defined eight categories of risk for bank supervision purposes: credit, interest rate,
liquidity, price, operational, compliance, strategic, and reputation. These categories are not
mutually exclusive. Any product or service may expose a bank to multiple risks. Risks also
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Introduction > Risks Associated With Retirement Plan Products and Services

may be interdependent and may be positively or negatively correlated. Examiners should be
aware of this interdependence and assess the effect in a consistent and inclusive manner.
Refer to the “Bank Supervision Process” booklet of the Comptroller’s Handbook for an
expanded discussion of banking risks and their definitions.

Banks that provide retirement plan products and services are subject to many types of risks.
The following sections address these risks from the perspective of the OCC’s risk assessment
system. Generally, compliance, operational, strategic, and reputation risks are associated with
retirement plan products and services.

Compliance Risk

Compliance risk is a substantial factor in the overall risk framework for retirement plan
products and servic mpliance risk encompasses not only compliance with applicable

so adherence to sound fiduciary principles, prudent ethical

ent documents, and internal policies and procedures. A bank
hibited transaction rules must correct the transactions and

. Even if the amount involved in a prohibited
transaction is relatively s i alties can amount to substantial sums. If the
administration of a retiremen RA does not conform to IRS and DOL requirements,
the plan is at risk of losing its tus and the plan’s assets become taxable income
to the participant or IRA owner. Incffme ta d penalties may apply. Corrective action
may also be required. If the bank’s a%Qs, ogs failure to act, contribute to such results, the
liability to the bank could be substantial. at does not comply with applicable law
can also be subject to litigation, regulatory amage to its reputation. While the
financial impact for any specific compliance fai difficult to estimate, it can be
significant in relation to the bank’s earnings an

standards, specificati
that does not compl

Banks should pay particular attention to compliance
definition of “broker” in section 3(a)(4) of the Securities
established in title Il of the Gramm-Leach-Bliley Act (GL
repealed the blanket exemption from broker registration that preg pplied to banks’
securities activities and established several specific exceptions foNga##in securities activities
that banks may engage in without being considered a broker. For other securities activities,
unless the bank registers with the U.S. Securities and Exchange Commission (SEC) as a
broker, the bank must “push out” the activities to a registered affiliate or third-party
brokerage firm subject to SEC regulation. The implementing regulations that define the
extent to which securities brokerage activities of banks are subject to SEC regulation are the
Federal Reserve Board regulations at 12 CFR 218 (Regulation R) and the SEC regulations at
17 CFR 247 (Regulation R). Banks that are trustee to employee benefit plans should pay
particular attention to the trust activities statutory exception as well as the regulations relating
to the chiefly compensated test at 12 CFR 218.721-723 and 17 CFR 247.721-723. Banks that
are acting as a custodian to employee benefit plans should pay particular attention to the
safekeeping and custody statutory exception as well as 12 CFR 218.760 and

17 CFR 247.760.

ry exceptions from the
of 1934 that was
yf the GLBA
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The “Asset Management” booklet of the Comptroller’s Handbook discusses the statutory
exceptions to the definition of “broker” for banks that transact securities for the accounts of
others as well as the exemptions in Regulation R.

Banks should also pay particular attention to their Bank Secrecy Act/Anti-Money Laundering
(BSA/AML) compliance programs as they relate to the banks’ provisions of employee
benefit products and services. The bank’s account acceptance process for employee benefit
plans should include an effective customer identification program. The bank’s employee
benefit plan accounts should be included in the bank’s BSA/AML monitoring program.
Finally, distributions from employee benefit plans and IRA accounts should comply with
Office of Foreign Assets Control (OFAC) regulations and be included in the bank’s OFAC
compliance program.

For more informatio
Financial Instituti

BSA/AML and OFAC compliance programs, refer to the Federal
ination Council’s (FFIEC) Bank Secrecy Act/Anti-Money

nd ever-changing regulatory environment. ERISA and
the IRC are complex statutes ct to frequent revision and interpretation in the form
of legislation, regulation, and issuances. Some factors that could raise the
bank’s level of compliance risk inclgfle the Bpllowing:

e Deficient account acceptance procesSSe
e Deficient investment and administratiVe pygpCesses.
e Lack of effective procedures for administratj °

higher risk assets (such as employer stock).
e Lack of knowledge and weaknesses in training'y
e Weak internal audit and compliance management Tomcyg
e Failure to consult legal counsel when appropriate.

Operational Risk

Operational risk is inherent in the delivery of products and services to retirement plans. A
bank may process large volumes of many types of transactions that require a high degree of
accuracy. Sound internal control processes are required. Operational risk increases when a
bank offers participant recordkeeping services. The volume of transactions at a participant
level is exponentially higher than at the plan level. A bank must have the appropriate tools to
reconcile participant level transactions, such as mutual fund purchases and sales, with plan
level transactions. Also critical is the timely allocation of receipts, such as contributions and
income on investments, to participant accounts. Plan level totals must be reconciled with the
individual participant accounts. Allocation errors at any level can be difficult and time
consuming to correct.

The information systems necessary to properly provide products and services to retirement
plans are costly to acquire. Updates to the information systems must occur in response to

Comptroller's Handbook 9 Retirement Plan Products and Services
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regulatory changes. Participant recordkeeping requires a complex system that is typically
distinct from the core trust accounting system. Benefit payment systems and certified
reporting packages are examples of other systems the bank may use to support retirement
plan products and services, regardless of whether it offers recordkeeping services. Some
factors that could raise the bank’s level of operational risk include the following:

e Use of manual (rather than automated) information systems.
e Inadequate information systems.
e Deficient processes and controls within the information system related to
— plan contributions.
— participant distributions.
— payment of plan expenses.
— securities relatgd transactions.
— tax withholgg d reporting.
ent plan assets.
plan fiduciaries with required service provider fee

— failure to tim
disclosures.

Yy pL

e Inadequate disaster \gcove®ry ing.
e Fraud or defalcations.
e Failure to effectively man®ge bvendor relationships.

Strategic Risk

The provision of retirement plan product&/e

retirement plan products and services requires a substa
Some examples of factors that could raise a bank’s level
following:

icggrcan be an important component of

e Failure to provide adequate resources to the retirement plan and services line of
business and related control functions.

e Lack of sufficient scale to operate at a profitable level.

e Weaknesses in the administration of acquisitions, mergers, and alliances.

Reputation Risk

A good reputation is essential to success in the retirement plan products and services
marketplace. Competition for retirement plan customers is intense. Negative publicity,
deserved or not, can damage a bank’s ability to compete. A strong reputation is essential to
attract and retain business. A bank’s reputation may be enhanced by having state-of-the-art
products and services, competitive investment performance, high-quality customer service,
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and compliance with applicable law. Some factors that could raise an institution’s level of
reputation risk include the following:

e Errors in processing and poor customer service.

e Poor investment performance or lack of a clear and consistently applied investment
management philosophy.

e Violations of applicable law or regulation, regulatory enforcement action, litigation, or
other negative publicity.

e Lack of a strong ethical culture and internal control environment.

e Sales practices that are incompatible with fiduciary responsibilities.

e The bank’s ability to provide the agreed-upon services.

Assessment of Risk Management

The OCC expe k to identify, measure, monitor, and control risk by implementing
an effective risk ma stem appropriate for its size and the complexity of its
operations. When e s the effectiveness of a bank’s risk management system,
they consider the bank Sgoli®es cesses, personnel, and control systems. Refer to the
“Bank Supervision Proce oNlet §f the Comptroller’s Handbook for an expanded
discussion of risk manageme

Board and Management Supe isiy
‘

A bank’s board is ultimately responsible nk

and services (for national banks 12 CFR 9.47 for 2vings associations

12 CFR 150.150). The board may assign authori§f g anagement of retirement plan
products and services to bank officers, specific dird el ees, or committees.
Whoever has the board’s authority must keep the boa informed about risk
identification and risk management in the bank retireme ts and services line of
business and be responsible for the implementation, integr nance of the risk
management system. Other responsibilities include the follo

provision of retirement plan products

e Ensuring implementation of the bank’s strategy.

e Developing policies that define the bank’s risk appetite and ensuring those risks are
compatible with strategic goals.

e Ensuring that strategic direction and risk appetite are effectively communicated and
adhered to throughout the organization.

e Overseeing the development and maintenance of a management information system to
ensure that information is timely, accurate, and complete.

Strategic Planning

Increasing competition and the dynamic nature of the financial services industry demands
strategic planning and monitoring. The board is responsible for approving the bank’s
strategic asset management goals and objectives and for providing the necessary managerial,
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Introduction > Assessment of Risk Management

financial, technological, and organizational resources to achieve those goals and objectives.
The board and management must understand that offering certain retirement plan products
and services, such as participant recordkeeping, require a significant and ongoing investment
in technology.

Management

The board is responsible for the selection of an experienced and competent employee
benefits management team. Management succession planning and ongoing educational
programs are essential given the industry’s competitive nature, employee mobility, and
frequency of changes in statutory and regulatory requirements.

Policies

The board, or its % yd committee(s), must adopt policies that promote sound risk
management prdCess@®0|iales should promote ethical practices and avoidance of
prohibited transactiofs. Nternal controls, a sound audit coverage, and an appropriate
management informati m complement policies. The board or its designated
committee(s) should revy poli@esYnually and revise them when appropriate.

Policies should provide mana t idance concerning the types of retirement plan
products and services and level of rifik acceggable to management. At a minimum, this
guidance should define and describe

e types of retirement plans the bank gengr, ce
contribution plans, employee stock ownershi

e services the bank offers (e.g., trustee, investi¥e

e.g., defined benefit plans, defined
g OP), 401(k) plans).
pr, custodian, or recordkeeping).

marketable securities,
value assets).

commensurate with the costs and risks associated with its retiremg I! an products and

services. The bank must take into account ERISA and the IRC in determining how to receive
its fees.

e types of assets the bank accepts as plan investmen
employer securities, real estate, closely held securitie

Product and Service Development

In developing and implementing strategies for retirement plan products and services,
management must establish a uniform process for assessing the risk of new retirement plan
products and services. See OCC Bulletin 2004-20, “Risk Management of New, Expanded, or
Modified Bank Products and Services: Risk Management Process.” The approval process for
new products or services should include reviews by risk management, operations,
accounting, legal, audit, and business-line management, as applicable. The evaluation and
testing of new products, services, and distribution channels before full implementation is
critical. Depending on the significance of the new product or service and its impact on the
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Introduction > Assessment of Risk Management

bank’s risk profile, senior management, and in some cases the board, should provide the final
approval.

Third-Party Service Providers

To deliver retirement plan products and services, banks increasingly need third-party
relationships to provide technology, administrative, and operational services. A bank’s use of
third parties does not diminish the responsibility of its board and senior management to
ensure that the activity is performed in a safe and sound manner and in compliance with
applicable law.?

A bank should adopt risk management processes commensurate with the level of risk and
complexity of its third-party relationships and the bank’s organizational structure. Therefore,
the OCC expects m omprehensive and rigorous oversight and management of third-party
relationships that4 ritical activities. Critical activities are those that involve
significant bank®func ., payments, clearing, settlements, and custody) or significant
shared services (e.g.

e could cause a bank t i nt risk if the third party fails to meet expectations.

e could have significant cu ifpacts.

e require significant investm s to implement the third-party relationship and
manage the risk.

e could have a major impact on ba ergig®ngif the bank has to find an alternative third
party or if the outsourced activity has % ght in-house.

An effective third-party risk management proce
relationships and incorporates the following ph

continuous life cycle for all

e Planning: Developing a plan to manage the relatio
party risk management process. This step is helpful i
when a bank is considering contracts with third parties

e Due diligence and third-party selection: Conducting a re¥ potential third party
before signing a contract helps ensure that the bank selects an"®w#0Opriate third party and
understands and controls the risks posed by the relationship, consistent with the bank’s
risk appetite.

e Contract negotiation: Developing a contract that clearly defines expectations and
responsibilities of the third party helps to ensure the contract’s enforceability, limit the
bank’s liability, and mitigate disputes about performance.

e Ongoing monitoring: Performing ongoing monitoring of the third-party relationship
once the contract is in place is essential to the bank’s ability to manage risk of the third-
party relationship.

e Termination: Developing a contingency plan to ensure that the bank can transition the
activities to another third party, bring the activities in-house, or discontinue the activities

the first step in the third-
goNs but is necessary
itical activities.

2 OCC Bulletin 2013-29, “Third-Party Relationships: Risk Management Guidance.”
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when a contract expires, the terms of the contract have been satisfied, in response to
contract default, or in response to changes to the bank’s or third party’s business strategy.

In addition, banks should perform the following throughout the life cycle of the relationship
as part of its risk management process:

e Oversight and accountability: Assigning clear roles and responsibilities for managing
third-party relationships and integrating the bank’s third-party risk management process
with its enterprise risk management framework enables continuous oversight and
accountability.

e Documentation and reporting: Proper documentation and reporting facilitates
oversight, accountability, monitoring, and risk management associated with third-party
relationships.

Aement to assess whether the process aligns with the bank’s strategy
ISk posed by third-party relationships. The bank’s internal

K d party may perform the reviews, and senior management

ts gre reported to the board.

Indemnification and Ligpil surance

ERISA 410(a) provides that any pr
relieve a fiduciary from responsibili
... shall be void as against public policy.”
fiduciary fully responsible and liable, but
incurred by the fiduciary in the same manner as
29 CFR 2509.75-4, Interpretive Bulletin (IB) 7

Ision iga plan document or agreement that “purports to

iabj or any responsibility, obligation, or duty

I nification agreement that leaves a

another party to satisfy any liability
owever, is not void under

nt for indemnification of
&c-nt would have the

The DOL interprets ERISA 410(a) as rendering void
a fiduciary of an employee benefit plan by the plan. Suc
same result as an exculpatory clause, in that it would, in e

fiduciary for breaches of fiduciary obligations. A provision in an Syg@#Mment is void,
therefore, if the agreement provides indemnification of a plan fiduciary by the plan following
a breach of duties. The DOL’s Advisory Opinion (AO) 2002-08A, August 20, 2002,
addresses whether the inclusion of limitation of liability and indemnification provisions in a
service provider contract would violate ERISA’s fiduciary provisions. The DOL concludes
that provisions that purport to apply to fraud or willful misconduct by the service provider
are void as against public policy but other limitations of liability and indemnification
provisions, applying to negligence and unintentional malpractice, may be consistent with
ERISA when considered in connection with the reasonableness of the arrangement as a
whole and the potential risks to participants and beneficiaries.

ERISA 410(b) permits (but does not require) fiduciaries to be covered by fiduciary liability
insurance.
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Account Acceptance and Reviews
Pre-Acceptance Reviews

Banks are required to review a prospective fiduciary account before accepting the account
(for national banks 12 CFR 9.6(a), for federal savings associations 12 CFR 150.200). As part
of the pre-acceptance review process, the bank should determine whether it has the expertise
and systems to properly manage the account and whether the account meets the bank’s risk
and profitability standards. The pre-acceptance review should consider the type of account,
governing documents, required products or services, and the assets held in the account.
Appropriately documented records of accounts accepted or declined should be in the bank’s
records. The bank’s counsel (internal or external) should review any nonproprietary or
customized plan documents for an account before acceptance.

RFP. Before the'ban he retirement account, the bank has the opportunity to assess
the risk associated ested service, review the prospective account for
compliance with inter determine whether the fee the bank receives is

commensurate with the s&i e DNk intends to provide.
Establishment of Accou

Account administrators often use choWglsts igfengaire they obtain all the information needed
to establish an account. These checklists fla

mize all the documents required to open

an account (governing document, asset scheghle chedules, etc.). It is common to
prepare synoptic records during account setup. ds summarize the documents that
state the bank’s capacity and responsibilities and’s the account’s investment policy
statement. The bank’s trust accounting system typi WAhis type of information. If

the synoptic records are accurate (e.g., during annual ad

may choose not to utilize synoptic records and instead wor ginal documents.

Retirement plan assets are deposited into an account once the accd i s formally established.
The operations department is responsible for establishing controls to ensure the receipt of the
plan’s assets is properly reflected on the account inventory and appropriate accounting
entries are made. If the bank provides participant recordkeeping services, the bank must have
a process for converting and balancing records at the participant level as well as at the

account or retirement plan level.
Account Reviews

After acceptance of a retirement plan for which the bank has investment discretion, such as a
defined benefit plan, the bank must, in accordance with 12 CFR 9.6(b) for national banks and
12 CFR 150.210 for federal savings associations, promptly review all the plan assets to

evaluate whether the assets are appropriate for the account. The appropriateness of each asset
depends on the investment objective of the account. An investment policy statement contains

Comptroller's Handbook 15 Retirement Plan Products and Services



Introduction > Assessment of Risk Management

the account’s investment objectives and strategies. Refer to the “Investment Management
Services” booklet of the Comptroller’s Handbook for more information on investment policy
statements.

Under 12 CFR 9.6(c) for national banks and 12 CFR 150.220 for federal savings
associations, the bank must review, at least once during each calendar year, all assets in each
fiduciary account for which it has investment discretion. Account reviews of retirement plans
for which the bank has investment discretion must determine whether assets are appropriate,
individually and collectively, for the account. During the review, the bank should analyze
investment performance and should require the plan fiduciary to confirm or update the
account’s investment policy statement, including asset allocation guidelines. For more
information, see OCC Bulletin 2008-10, “Fiduciary Activities of National Banks: Annual
Reviews of Fiduciary Accounts Pursuant to 12 CFR 9.6(c).”

Completing periog Anistrative account reviews is a sound risk management practice. An
iegy helps to determine whether coding and other account

information is accurgge. iews also help determine whether account administration is

rtunities to evaluate service quality and consider
whether to expand the reti ntQa@products and services line of business. In some banks,
administrative officers compl S Vs and submit the findings to an appropriate
fiduciary committee. Other banks havelp different administrative review process. The

structure of the administrative revielgprocessgfould fit the organization’s risk and
ehk’s products and services.

compliance management process, as

ERISA Compliance Issues

Fiduciary Responsibilities of Directed

A trustee, under ERISA 402(c)(3), has the exclusive aut
assets, unless the plan expressly provides that the trustee is
named fiduciary who is not a trustee. In these situations, the tr
should make sure that the directions it receives are in accordance ¥
and are not contrary to ERISA.

etion to manage plan
'\ direction of a
irected trustee and
e terms of the plan

Under ERISA, even though directed trustees are fiduciaries to retirement plans, their
responsibilities are narrower than that of trustees with investment discretion (Field
Assistance Bulletin (FAB) 2004-03, “Fiduciary Responsibilities of Directed Trustees™).
Under ERISA 403(a)(1), a directed trustee is subject to the proper directions of a named
fiduciary. A direction is proper only if the direction is

e made in accordance with the terms of the plan and
e not contrary to ERISA.

Under FAB 2004-03, when a directed trustee knows or should know that a direction from a
named fiduciary is not made in accordance with the terms of the plan, or is contrary to
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ERISA, the directed trustee may not, consistent with its fiduciary responsibilities, follow the
direction.

To determine whether directions received from a plan fiduciary are in accordance with the
terms of the plan, a directed trustee has a duty to request and review all the documents and
instruments governing the plan that are relevant to the directed trustee’s duties. If a directed
trustee either fails to request the plan documents or fails to review the documents and, as a
result of such failure, follows a direction contrary to the terms of the plan, the directed trustee
may be liable for following such direction. A directed trustee has a duty to request and
review pertinent plan documents and, therefore, should know that the direction was not in
accordance with the terms of the plan. If a directed trustee follows an improper direction, as
would be the case when the purchase of a particular stock at the direction of the plan’s named
fiduciary is contrary to the plan’s investment policy, the directed trustee may be liable for a
breach of its fiduciargguty to follow only proper directions.

FAB 2004-03 stffles
plan if the documentgpur,

he DOL’s view that a direction is consistent with the terms of a
which the plan is established and operated do not prohibit

the direction. If, in th of reviewing the propriety of a particular direction, a directed
trustee determines that t relevant documents are ambiguous with respect to the
permissibility of the direct h&digcted trustee should obtain a clarification of the plan

terms from the fiduciary resp
proper.

rpreting such terms to ensure that the direction is

Even when a direction is consistent wi
fail to be a proper direction because it is
directed trustee may not follow a direction that t
to ERISA. For example, the directed trustee ma

of the plan, the direction may nonetheless
ISA. Under ERISA 403(a)(1), a

nows or should know is contrary
a direction that would require the

obtaining appropriate written representations from the dire idgCINy that the plan
maintains and follows procedures for identifying prohibited tfag @ hnd, if prohibited,
identifying the individual or class exemption applicable to the trogag#®n. The bank, as
directed trustee, may rely on the representations of the directing fiduciary unless the directed
trustee knows that the representations are false.

Under FAB 2004-03, a directed trustee does not have an independent obligation to determine
the prudence of every transaction. The directed trustee also does not have an obligation to
duplicate or second-guess the work of the plan fiduciaries that have discretionary authority
over the management of plan assets.

The directed trustee’s obligation to question market transactions involving publicly traded
stock on prudence grounds is quite limited. The primary circumstance in which a directed
trustee may have such an obligation is when the directed trustee possesses material,
nonpublic information regarding a security. If a directed trustee has material nonpublic
information that is necessary for a prudent decision, the directed trustee, before following a
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direction that would be affected by such information, has a duty to inquire about the named
fiduciary’s knowledge and consideration of the information with respect to the direction. For
example, if a directed trustee has nonpublic information indicating that a company’s public
financial statements contain material misrepresentations that significantly inflate the
company’s earnings, the trustee could not simply follow a direction to purchase the
company’s stock at an artificially inflated price. Generally, the possession of nonpublic
information by one part of the bank is not imputed to the entire bank if the bank maintains a
Chinese Wall or similar procedures designed to restrict the flow of information between the
various parts of the bank under banking and securities laws.

Under FAB 2004-03, absent material, nonpublic information, a directed trustee rarely has an
obligation under ERISA to question the prudence of a direction to purchase publicly traded
securities at the market price solely on the basis of publicly available information. In limited,
extraordinary circumggnces, where there are clear and compelling public indicators—as
evidenced by an § @a with the SEC, a bankruptcy filing, or similar public indicator—
that call into serd8us Ewaiog a company’s viability as a going concern, the directed trustee
may have a duty not @ f e named fiduciary’s instruction without further inquiry. If,

however, an independ ciary were appointed to manage the plan’s investment in
company stock, a direct d follow the proper directions of the independent
fiduciary without having t0 cghd§t i® own independent assessment of the transaction.

Co-Fiduciary Liability

Under certain circumstances, banks as M
duty even if the bank plays no direct role
services make them fiduciaries must be aware o

adequate processes in place to manage the risks
fiduciaries provide. Banks should have policies in %

ies may be liable for a breach of fiduciary
ivijy causing the breach. Banks whose

ith the services that co-
ire consultation with ERISA

Under ERISA 405(a), a bank may be held liable for a co-fi
situations.

e Knowing participation: A bank knowingly participates in, or knowingly undertakes to
conceal, an act or omission of the other fiduciary, knowing the act or omission to be a
breach of fiduciary responsibility.

e Enabling a breach: By failure to comply with its fiduciary duties, the bank has enabled
the other fiduciary to commit a breach of fiduciary responsibility.

e Duty to remedy a breach: Having knowledge of a breach by the other fiduciary, the
bank makes no reasonable efforts under the circumstances to remedy the breach of
fiduciary responsibility.

In accordance with FAB 2004-03, and under ERISA 405(a)(1), a bank would be liable for the
breach of fiduciary responsibility of a co-fiduciary if the bank “participates knowingly” in
the breach of the co-fiduciary. Accordingly, if a bank as directed trustee has knowledge of a
breach of fiduciary responsibility, the bank may be liable unless the bank takes reasonable
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steps to remedy the breach. A bank trustee should not follow directions from the named
fiduciary if it knows that the named fiduciary is failing to discharge its obligations in
accordance with ERISA’s requirements. Efforts to remedy a breach (or to prevent an
imminent breach) may include reporting the breach to other fiduciaries of the plan or to the
DOL.

Under ERISA 405(d)(1), directed trustees are generally relieved of co-fiduciary liability for
following investment directions from a properly appointed investment manager that meets
the qualification requirements set forth in ERISA 3(38). Under ERISA 3(38), an investment
manager must be a registered investment adviser, a bank, or an insurance company and must
have acknowledged in writing that it is a fiduciary with respect to the plan.

Managing Prohibited Transactions

All qualified plang§ ject to the prohibited transaction rules found in ERISA. IRAs are
subject to the préhibigsas®aggaction rules found in the IRC that are similar, but not identical,
to ERISA’s prohibitge trayaclgn rules. ERISA’s rules affect parties in interest and the

A rsons. The two terms are substantially the same in most
respects, but ERISA’S 0 ties in interest is slightly broader than the definition of
disqualified persons. The perighe s are in ERISA 406 and IRC 4975.

transactions or situations that are subje
individual prohibited transaction exempti
(PTE) to make sure that all terms and condition
exemptions, which only offer relief to the speci
exemptions furnish relief to any parties who engag®
class exemption, if they meet the stated terms and col®

ory prohibited transaction exemption, an
poited transaction class exemption

gacigons of the type covered by the

Appendix D contains details on the statutory exemptions afgPT often used by banks.

Because the prohibited transaction rules and the various exempti complex, bank
employees must receive initial training and continuing education. The execution of policies
and procedures in this area should be monitored and included in an audit review.

Section 404(c) Plans

ERISA 404(c) relieves plan fiduciaries (including trustees) from losses that result from a
participant’s investment elections, if certain conditions are met. If an individual account plan
(typically a 401(k) plan) permits participants to choose, among the available plan
investments, how to invest the assets in his or her account, then the plan fiduciary (including
the trustee) shall not be liable for losses, which result from the participant or beneficiary’s
investment choices. All the conditions stated in ERISA 404(c) must be met to make this
relief available. Fiduciaries are not, however, relieved from liability for matters that are not a
result of the participant’s investment choices.
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ERISA does not require that plans comply with the requirements of ERISA 404(c).
Noncompliance only means that plan fiduciaries remain liable for losses resulting from
participants’ investment choices. Guidance on how a plan can meet each of the three main
components of ERISA 404(c) is at 29 CFR 2550.404c-1.

Automatic Enrollment

Plan fiduciaries may ask banks to help them set up an automatic enrollment employee benefit
plan under ERISA 404(c)(5) (and the implementing regulations at 29 CFR 2550.404c-5) or to
provide services to these plans. There are some differences among the various types of
automatic enrollment plans. Banks should thoroughly understand the default investment
options that, if used, can limit some of the liability of plan fiduciaries.

The DOL and the IRgAgave jointly published a booklet titled “Automatic Enrollment 401(Kk)
, @ .” The booklet is very helpful and is available on the EBSA Web
aal” Tlaese plans are growing in popularity among businesses of all

site at www.dol!
sizes.

e A basic automatic eNgolimeflit 1(k) plan automatically enrolls employees unless they
elect otherwise. The plan goeie® the percentage of automatic deduction from each
employee’s paycheck for the plan. The plan document must also explain
that employees have the right toflecline@aving salary deferrals withheld or to elect a
different withholding percentag

e An eligible automatic contribution
automatic enrollment plan but has speCif
automatically enrolled participants to withdr,
of the first contribution.

e A qualified automatic contribution arrange
enrollment 401(k) plan that passes annual discrimmati
certain features, such as a fixed schedule of automati
contributions, a special vesting schedule, and specific n

ent (EACA) is similar to the basic
cegprquirements. An EACA can allow
ntributions within 30 to 90 days

is a type of automatic

. The plan must include

eeg@ntributions, employer
ents.

There are regulations at 29 CFR 2550.404c-5 that provide detail€ itions that, if met,
allow plan fiduciaries to limit their liability for any loss that is the direct and necessary result
of investing all or part of a participant’s or beneficiary’s account in any qualified default
investment alternatives. The conditions to obtain this relief from liability include the
following:

e Plan fiduciaries place the participants’ contributions in qualified default investment
alternatives (QDIA) described in 29 CFR 2550.404c-5(e) and discussed in more detail in
the next paragraph.

e Before the deposit of a participant’s first contribution, the participant receives a notice
describing the automatic enrollment process and the QDIA. Participants are sent a similar
notice annually thereafter. The notice must meet certain requirements described in
29 CFR 2550.404c-5(d).

e The participant has the opportunity to provide investment direction but does not.
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e The plan passes along to the participant or beneficiary material related to the investment,
such as a prospectus.

e The participant has a periodic opportunity to direct his or her investments from the
default investment to a broad range of other options.

Qualified Default Investment Alternatives

Plan fiduciaries are relieved from liability under automatic enrollment plans if the default
investments meet certain criteria. Plan fiduciaries can choose from four types of qualified
default investment alternatives for employees’ automatic contributions. Three alternatives
minimize the risk of large losses and provide long-term growth through diversification. All
four types, briefly summarized, are as follows.

roduct or an investment portfolio with an investment mix that

(N and risk, based on the employee’s age, projected retirement date,
or life expec¥anc eample, a life cycle or target date fund).

2. An investment fusd r model portfolio with an investment mix designed to
provide long-ter gtion and capital preservation through a mix of equity and
fixed-income exposUNs, con@stANyt with a target level of risk appropriate for plan
participants as a whole (f@ e e, a balanced fund).

3. An investment manageme I spreads contributions among plan options to
provide an asset mix that takes ijito accq@nt the individual’s age, projected retirement
date, or life expectancy (for exa

4. Solely, for amounts invested for the
product or fund designed to preserve

ys of a participant’s contributions, a
rovide a reasonable rate of return,

cannot include employer securities unless the employer securiti
bank collective investment fund under certain conditions.

Investment Advice and Investment Education

The growth of participant-directed retirement plans has led to increasing demand for
assistance to participants as they invest their account balances. Concerns that such assistance
may be viewed as providing investment advice, however, have caused plan fiduciaries to
resist providing assistance to participants in participant-directed plans.

Many plan fiduciaries have, however, chosen to provide plan participants and beneficiaries
with investment educational materials. EBSA clarified the difference between investment
education and investment advice in IB 96-1, which can be found at 29 CFR 2509.96-1.
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Under 1B 96-1, furnishing the following categories of information and materials to a
participant or beneficiary in a participant-directed individual account plan does not constitute
the rendering of investment advice irrespective of who provides the information, the
frequency with which the information is shared, the form in which the information and
materials are provided, or whether the information from one category is furnished with
information from another category. The categories are the following:

Plan information

General financial and investment information
Asset allocation models

Interactive investment materials

EBSA has issued regulations at 29 CFR 2550.408g-1, which provide more guidance on the
statutory exemption prohibited transaction violations at ERISA 408(b)(14) and 408(g)
regarding the prg investment advice to participants and beneficiaries in individual
account plans, stich lans and IRAs.

The regulation provi frogg the prohibitions of ERISA 406 and IRC 4975 for certain
transactions in co