#2005-2
UNITED STATES OF AMERICA
DEPARTMENT OF THE TREASURY
OFFICE OF THE COMPTROLLER OF THE CURRENCY
)
)
)
)
)
)
)
)
)
)
)

In the Matter of:
Banco de Chile, New York Branch
New York, New York
(Federal Branch of Banco de Chile)
and
Banco de Chile
Santiago, Chile

AA-EC-05-09

CONSENT ORDER
The Acting Comptroller of the Currency of the United States of America (“Comptroller”),
through her National Bank Examiner, is conducting an examination of Banco de Chile, New
York Branch (the “New York Branch” or “Branch”), a Federal branch of Banco de Chile,

Santiago, Chile (“Bank”).
In cooperation with the Comptroller’s examination, the Audit Committee of the
Bank has provided the Comptroller with a report containing the results of an internal
investigation conducted by its outside counsel.
The examination and internal investigation report have identified deficiencies in the
Bank’s internal controls, particularly in the area of Bank Secrecy Act and Anti-Money
Laundering compliance. The Bank and the New York Branch, by consenting to the
issuance of this Order, are committing to take the necessary steps to address deficiencies
and enhance due diligence policies and procedures.
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The New York Branch, by and through Patricio Nazal, the Head of the International
Division of the Bank, with authority to bind the Branch, and the Bank, by and through its
General Manager, duly authorized by the Bank, have executed a “Stipulation and Consent to the
Issuance of a Consent Order,” (“Stipulation and Consent”) dated January 28, 2005, that is
accepted by the Comptroller. By this Stipulation and Consent, which is incorporated by
reference, the New York Branch and the Bank have consented to the issuance of this Consent
Order (“Order”) by the Comptroller.
Pursuant to the authority vested in her by the International Banking Act of 1978, as
amended, 12 U.S.C. § 3101 et seq., and the Federal Deposit Insurance Act, as amended,
12 U.S.C. § 1818, the Comptroller hereby orders that:
Article I
BRANCH MANAGEMENT
(1)

Within ninety (90) days, the General Manager of the Branch (“GM”) and the

Bank shall complete a written report regarding the Branch management staffing skills. The
review and report shall address the changes necessary to fulfill the Branch’s obligations pursuant
to this Order and to meet the Bank’s strategic goals. As part of the review, the GM and the Bank
shall determine whether management or staff changes should be made, including whether there is
a need for additions to or deletions from current management or staffing, and whether the skills
of management and staff need improvement.
(2)

Within ninety (90) days, the Bank and the GM shall develop an Action Plan to

implement the recommendations and results of its review pursuant to Paragraph (1) of this
Article. The Action Plan will also include the following components: a Books and Records
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Program; An Employment Standards Program; an Internal Controls Program; a Bank Secrecy
Act Program; a Bank Secrecy Act Audit Program; and a Suspicious Activity Report Program.
(3)

Upon completion of the Action Plan, a copy of the written report and Action Plan

shall be submitted to the Deputy Comptroller, Special Supervision Division (“Deputy
Comptroller”), Office of the Comptroller of the Currency, 250 E St., SW, Washington, D.C.,
20219, for his prior written determination of no supervisory objection to the Action Plan.
(4)

Upon receipt of a written determination of no supervisory objection, the Branch

shall immediately implement the components of the Action Plan in accordance with the dates set
forth therein and thereafter adhere to the Action Plan. Prior to making any changes that will
cause, result, or bring about a significant deviation or material change to the Action Plan adopted
pursuant to this Article, the Branch shall submit the changes to the Deputy Comptroller for prior
written determination of no supervisory objection.
Article II
BOOKS AND RECORDS AND COMMUNICATIONS
(1)

The Branch shall extend the document preservation instruction that was issued by

the Associate Chief Counsel of the Bank on September 29, 2004, and shall cease and desist from
destroying, altering or removing from the Branch’s premises any Bank or Branch documents,
books and records which cannot be regenerated in their entirety and in their exact form
(including but not limited to, duplicate copies containing handwritten notes) from the electronic
records of the Branch, until further written notice by the Deputy Comptroller.
(2)

Effective immediately, the Branch shall comply with the provisions of 12 C.F.R.

§ 28.18. To the extent the OCC requests any other Branch document that is not maintained in
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English, the Branch will obtain a translation of such document at its expense within two business
days.
(3)

Effective immediately, Branch personnel shall cease and desist from any action

that directly or indirectly conceals transactions from the Office of the Comptroller of the
Currency (the “OCC”), or that hinders or obstructs the OCC’s examination process.
(4)

As required by Article I, Paragraph (2), the Bank and GM shall develop “a Books

and Records Program” component of the Action Plan that sets forth the process by which the
Bank and GM will ensure that the Branch’s documents, books and records, including electronic
information systems, are maintained in a complete and accurate condition in all material
respects. At a minimum, the plan shall include:
(a)

a timetable, prioritized by account type, for implementing the plan;

(b)

a timetable, prioritized by account type, for correcting and verifying any

materially incomplete or inaccurate information, including seeking from the Bank, the
Miami Branch of the Bank (“Miami Branch”), Banchile Internacional (“Banchile”),
and/or any customers, of the foregoing, documents or other information necessary to
ensure the completeness and accuracy of the Branch’s documents, books and records;
(c)

a methodology for verifying that all information required by the Bank

Secrecy Act and its implementing regulations, are appropriately documented, filed, and
maintained.
(d)

a review of the accuracy of all Suspicious Activity Reports and Currency

Transaction Report filed on or after January 1, 1999.
(e)

actions the Bank and GM have already taken or will take to correct any

incomplete or inaccurate documents, books and records, including but not limited to any:
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(i)

filing made to any agency or branch of the U.S. Government;

(ii)

information provided in response to any subpoena, court order or

to any request for information from any agency or branch of the U.S. Government
after January 1, 1999;
(iii)

false, inaccurate or potentially misleading statements made by

Bank or Branch personnel to OCC personnel;
(iv)

information provided in response to any subpoena or court order

made in any country, or any request for information from any agency or branch of
the U.S. Government, directed to the Branch and made in the last ten years,
regarding the accounts or transactions of Augusto Pinochet or Oscar Aitken, or
their related interests;
(v)

names of accounts or loans held for the beneficial interest of the

true owner, other than legal custodians, trustees, or other fiduciaries for which the
Branch performs appropriate due diligence and maintains adequate documentation
to support; and
(vi)

transactions conducted for the beneficial interest of Augusto

Pinochet.
(f)

The Books and Records Program shall include a review, in a time period

not to exceed one-hundred twenty (120) days from the effective date of this Order, of all
accounts that are identified as Watch list, medium risk and high risk, including an
analysis of Currency Transaction Reports filed for each account, to ensure that all
Suspicious Activity Reports required by 12 C.F.R. § 21.11 have been filed.
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(5)

Upon completion, a copy of the Books and Records Program shall be forwarded

to the Deputy Comptroller for a prior written determination of no supervisory objection.
(6)

Upon receipt of a written determination of no supervisory objection, the Branch

shall immediately implement and thereafter adhere to the Books and Records Program in
accordance with the dates set forth in the Action Plan.
(7)

The Bank and GM shall take the necessary steps to ensure that, once verified as in

a complete and accurate condition in all material respects, the Branch’s books, records and
electronic information systems are maintained in a materially complete and accurate condition.
(8)

Within five (5) business days from the date of this Order, the Bank and the GM

shall provide written notice to all Branch officers and employees advising them of their
obligation to be truthful, candid and forthright to all personnel of the OCC. Within five (5)
business days from the date of this Order, the GM of the Bank shall provide written notice to all
senior officers and managers of the Bank advising them of their obligation to be truthful, candid
and forthright to all personnel of the OCC. A copy of the advisories required by this Paragraph
shall be provided to the Deputy Comptroller.
(9)

As required by Article I, Paragraph (2), the Bank and the GM shall develop

written policies and procedures to ensure ongoing compliance with the “Employee Standards
Program” component of the Action Plan. At a minimum, the Employee Standards Program
shall:
(a)

require ongoing training regarding applicable laws and regulations, and

the Branch’s internal policies and procedures;
(b)

establish disciplinary actions for failure to be truthful, candid and

forthright to OCC personnel; and
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(c)

establish disciplinary actions for willfully participating in, aiding, abetting,

or allowing, any transaction, loan, or account to be held or conducted in the name of
someone other than the true party or owner, other than legal custodians, trustees, or other
fiduciaries for which the Branch performs appropriate due diligence and supports with
adequate documentation.
(10)

The disciplinary actions referred to in Paragraphs (b) and (c) of Paragraph (11) of

this Article shall include, at a minimum, the immediate release from the Branch with no ability to
be hired by, or transferred to, the Bank or any Bank branch, agency, or affiliate, and the
disallowance of any severance payment from the Bank or any Bank branch, agency, or affiliate;
(11)

Upon completion, a copy of the Employee Standards Program shall be forwarded

to the Deputy Comptroller for a prior written determination of no supervisory objection.
(12)

Upon receipt of a written determination of no supervisory objection, the Branch

shall immediately implement and thereafter adhere to the Employee Standards Program in
accordance with the dates set forth in the Action Plan.
(13)

Prior to making any changes that will cause, result, or bring about a significant

deviation or material change to the Employee Standards Program adopted pursuant to this
Article, the Branch shall submit the changes to the Deputy Comptroller for prior written
determination of no supervisory objection.
Article III
INTERNAL CONTROLS
(1)

As part of the Action Plan required by Article I, Paragraph (2), the Bank and the

GM shall develop written, comprehensive policies for internal controls applicable to the
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Branch’s account relationships and related staffing (“Internal Controls Program”). At a
minimum, the Internal Control Program shall include:
(a)

the requirement that the following account relationships be assigned to a

New York Branch relationship manager who will be responsible for ensuring that the
account is maintained in adherence with U.S. laws and regulations:
(i)

account relationships identified as high risk;

(ii)

account relationships for accountholders who control multiple

accounts; and
(iii)

account relationships that involve wire transfers with non-U.S.

based financial institutions, other than those to or from the Bank or Banchile
for the purpose of making a scheduled transfer, including payments of
principal and interest, or transfers made for the purpose of opening or
closing time deposits.
(b)

the requirement that all account activity since January 1, 1999 of

customers, identified by the Branch as “Politically Exposed Persons” (“PEPs”) or as
offshore entities, excluding entities incorporated or established in Chile, be reviewed for
suspicious activity and if any is found, file SARs required by 12 C.F.R. § 21.11 and close
any such accounts containing suspicious activity;
(c)

the mandatory performance of background checks, once every eighteen

(18) months, of all relationship managers;
(d)

a prohibition against any employee of the Branch having signature

authority, ownership, or custodial powers for any customer’s account;

8

(e)

a prohibition against any depository account or loan being held under the

name of someone other than the true owner, other than accounts or loans held in the name
of legal custodians, trustees, or other fiduciaries for which the Branch performs
appropriate due diligence and maintains adequate documentation to support;
(f)

a prohibition against any wire or other transaction being conducted under

the name of someone other than the true owner, other than legal custodians, trustees, or
other fiduciaries for which the Branch performs appropriate due diligence and maintains
adequate documentation to support;
(g)

a prohibition against accepting or remitting any wire which does not

identify the sender or the beneficiary. Incoming wires which merely indicate “from one
of our customers” shall not be accepted by the Branch;
(h)

a prohibition against accepting “covered transactions” (pass-thru

transactions in which funds are sent by order of a correspondent bank to another
institution without designating the beneficiary);
(i)

a prohibition against having any depository accounts or loans with, or

conducting any wires or other transactions with, or for the beneficial interest of, any new
PEP until the Branch develops additional controls governing such accounts that are
acceptable to the Deputy Comptroller;
(j)

a requirement that relationship managers determine and document the

following information:
(i)

annual written statements from each relationship manager

affirming that s/he does not maintain or have, and is not aware of, any accounts or
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loans, and has conducted no transactions, by or through the Branch for PEPs
unless the PEP is otherwise permitted by Subparagraph (b) above;
(ii)

a summary of each account relationship, including identification of

the purpose for each account in the relationship and the customary transactions
and services used in each account, including the use of any suspense or
concentration account; and
(iii)
(k)

the risk rating for each account relationship.

a requirement for relationship managers to conduct an annual sampling of

transactions within the accounts they manage to ensure an adequate understanding of the
purposes of these accounts, appropriate monitoring of these accounts, and conformance
of the actual transactions with the customary transactions and services for these accounts;
(l)

a definition of “conflicts of interest” and the appearance of conflicts of

interest, as well as the imposition of conflict of interest restrictions on Branch employees,
officers, and directors;
(m)

the requirement of adequate supervision of relationship managers

sufficient to ensure adherence to applicable laws and regulations and the Bank’s policies
and procedures, including the requirements set forth in this Article;
(n)

the monitoring and review of transactions in accounts in the name of any

governmental corporation, country, or governmental agency, particularly to provide for
the review of unusual transactions, transactions involving related accounts, and
transactions above Branch-established thresholds;
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(o)

the monitoring and review of transactions of accounts in the name of any

governmental corporation, country, or governmental agency in order to identify
suspicious transactions indicative of corruption or embezzlement in those accounts;
(p)

the establishment of thresholds and other criteria for the identification of

accounts and relationships designated as having greater than normal risk, including those
set forth in this Article to be treated as having greater than normal risk, to the GM of the
Branch and the Bank;
(q)

the performance of transactional testing in all accounts and relationships

designated as having greater than normal risk;
(r)

the standards for an evaluation of the costs and profitability of all accounts

and relationships designated as having greater than normal risk;
(s)

the requirements for arm’s length dealing in any transactions by Bank

employees, officers, and directors involving the Branch’s customers;
(t)

the requirements and parameters for the disclosure of the following

information from the Branch’s employees, officers, and directors:
(i)

actual and potential conflicts of interest, including any material

interest in the business of a borrower, an applicant, or other customer of the
Branch;
(ii)

“related interests” as that term is defined by 12 C.F.R. Part 215;

(iii)

the receipt of anything of value by Branch employees, officers, and

and

directors, directly or indirectly, from borrowers, loan applicants, depositors, other
customers, or suppliers of the Branch.
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(2)

Beginning immediately, to be completed within thirty days, the following types of

accounts or relationships shall be subject to the Branch’s policies and procedures for accounts or
transactions with greater than normal risk to those accounts:
(a)

accounts in the name of any foreign governmental corporation or

governmental agency (including any branch of the military) with only one authorized
signatory;
(b)

accounts in the name of any casa de cambio, foreign brokerage houses or

investment companies and travel agencies;
(c)

accounts referred by the Branch to brokers in the U.S., for all non- U.S.

resident customers, where the Branch is responsible for performing all Bank Secrecy Act,
Anti-Money Laundering, and Know Your Customer responsibilities on behalf of the
broker;
(d)

the fifty most active deposit account relationships at the Branch;

(e)

the fifty largest loan relationships at the Branch;

(f)

all accounts in the name of off-shore entities that are not incorporated or

established in Chile;
(g)

accounts designated by the Bank, GM, Compliance Officer, Auditor, or

Relationship Manager; and
(h)

accounts in the name of, or related to, anyone named in a Suspicious

Activity Report filed by the Branch.
(3)

A copy of the Internal Control Program component of the Action Plan shall be

forwarded to the Deputy Comptroller for a written determination of no supervisory objection.
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(4)

Upon receipt of a written determination of no supervisory objection, the Branch

shall immediately implement and thereafter adhere to the Internal Control Program in accordance
with the dates set forth in the Action Plan.
(5)

The Bank and the GM shall ensure that the Branch has processes, personnel, and

control systems to ensure implementation of, and adherence to, the Internal Control Policies
developed pursuant to this Article.
Article IV
BANK SECRECY ACT
(1)

As part of the Action Plan, as required by Article I, Paragraph (2), the Bank and

the GM shall develop a written program of policies and procedures to ensure compliance with
the Bank Secrecy Act, as amended (31 U.S.C. §§ 5311 - 5330), the regulations promulgated
there under at 31 C.F.R. Part 103, as amended, and 12 C.F.R. Part 21, Subparts B and C
(collectively referred to as the Bank Secrecy Act) (“Bank Secrecy Act Program”). At a
minimum, the Bank Secrecy Act Program component of the Action Plan shall include:
(a)

systems of internal controls and independent testing and auditing to ensure

ongoing compliance with the Bank Secrecy Act;
(b)

operating procedures for both the opening of new accounts and the

monitoring of high risk accounts;
(c)

adequate controls and procedures to ensure that all suspicious and large

currency transactions are identified and reported with comprehensive procedures
covering all points of cash entry and exit;
(d)

procedures to ensure that records are maintained on monetary instrument

transactions and funds transfers, as required by the Bank Secrecy Act;
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(e)

comprehensive procedures to identify and report to appropriate

management personnel:
(i)

frequent or large volume cash deposits or wire transfers or book

entry transfers to or from individuals, domestic entities, or offshore entities not
incorporated or established in Chile;
(ii)

wire transfers or book entry transfers that are deposited into several

accounts;
(iii)

book entry transfers that are received and deposited without

identifying the sender;
(iv)

receipt and disbursement of wire transfers or book entry transfers

without an apparent business reason or lawful purpose;
(v)

receipt and disbursement of wire transfers or book entry transfers

when they are inconsistent with the customer’s business;
(vi)

receipt and disbursement of currency or monetary instruments

when they are inconsistent with the customer’s business; and
(vii)

accounts opened in the name of a casa de cambio (money

exchange house) or any “financial institution” as defined in 31 C.F.R. § 103.11(n)
(bank, broker/dealer, currency dealer or exchanger, issuer or seller or redeemer of
traveler’s checks or money orders, transmitter of funds, telegraph company,
casino, etc.);
(f)

a comprehensive training program for all appropriate operational and

supervisory personnel to ensure their awareness of and compliance with the requirements
of the Bank Secrecy Act and the Office of Foreign Assets Control (“OFAC”), including
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the currency reporting and monetary instrument and funds transfer recordkeeping
requirements, and the reporting requirements associated with Suspicious Activity Reports
(“SARs”) pursuant to 12 C.F.R. Part 21, Subpart B;
(g)

comprehensive guidelines for the provision of an officer who will be

responsible for filing Currency Transaction Reports (“CTRs”), Reports of International
Transportation of Currency or Monetary Instruments (“CMIRs”), and Reports of Foreign
Bank and Financial Accounts (“FBARs”);
(h)

comprehensive guidelines and procedures to identify and report both the

shipment and receipt of currency or monetary instruments via common couriers; and
(i)

comprehensive guidelines, procedures, and systems for compliance with

the rules and regulations of the OFAC.
(2)

Upon completion, a copy of the Bank Secrecy Act Program shall be submitted to

the Deputy Comptroller for a written determination of no supervisory objection.
(3)

Upon receipt of a written determination of no supervisory objection, the Branch

shall immediately implement and thereafter adhere to the Bank Secrecy Act Program component
of the Action Plan in accordance with the dates set forth in the Action Plan.
(4)

The Bank and the GM shall ensure that the Branch has processes, personnel, and

control systems to ensure implementation of and adherence to the Bank Secrecy Act Program
developed pursuant to this Article.
Article V
BANK SECRECY ACT - AUDIT FUNCTION
(1)

As part of the Action Plan, as required by Article I, Paragraph (2), the Bank and

the GM shall develop enhanced audit programs to ensure the implementation of a comprehensive
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program with which it will audit the Branch’s activities for compliance with the Bank Secrecy
Act (“BSA”), as amended (31 U.S.C. §§ 5311 - 5330), the regulations promulgated there under
at 31 C.F.R. Part 103, as amended, and 12 C.F.R. Part 21, Subparts B and C (including, but not
limited to, CTRs, SARs, and the rules and regulations of OFAC) (“BSA Audit Program”). The ,
BSA Audit Program shall include at a minimum:
(a)

testing of the adequacy of internal controls designed to ensure compliance

with the provisions of the Bank Secrecy Act;
(b)

prompt management response and follow-up to all audit exceptions or

other recommendations of the Bank’s auditor; and
(c)

a risk based approach to Bank Secrecy Act compliance that includes

transactional testing and verification of data for higher risk accounts or geographic areas
of specific concern.
(2)

Upon completion, a copy of this BSA Audit Program shall be submitted to the

Deputy Comptroller for a prior written determination of no supervisory objection.
(3)

Upon receipt of a written determination of no supervisory objection, the Branch

shall immediately implement and thereafter adhere to the BSA Audit Program component of the
Action plan, in accordance with the dates set forth in the Action Plan.
(4)

Within one hundred and twenty (120) days following the approval of the Action

Plan, the Bank’s audit function shall perform a comprehensive audit of Branch activities, to
include transactions occurring since January 1, 1999, or earlier if deemed necessary, using a risk
based approach and the procedures developed pursuant to the BSA Audit program prescribed in
this Article.
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(5)

Upon completion, the findings of the audit shall be reported to the GM, the Bank,

and the Compliance Officer, with a copy to the Deputy Comptroller.
(6)

Within thirty (30) days of receiving the written report of the audit, the Branch

shall file SARs, in accordance with 12 C.F.R. § 21.11, for any previously unreported suspicious
activity identified during this review.
Article VI
SUSPICIOUS ACTIVITY REPORTS
(1)

As required by Article I, Paragraph (2), as part of the Action Plan, the Bank and

the GM shall develop an enhanced written program to establish a system of internal controls and
processes to ensure compliance with the requirements to file SARs set forth in 12 C.F.R. § 21.11,
as amended (“SAR Program”).
(2)

At a minimum, the SAR Program component of the Action Plan, shall include

procedures for identifying and reporting known or suspected:

(3)

(a)

violations of Federal law;

(b)

violations of the Bank Secrecy Act;

(c)

violations of OFAC;

(d)

suspicious transactions related to money laundering activity;

(e)

suspicious activity relating to the opening of new accounts; and

(f)

transactions with no apparent business reason or lawful purpose.

Upon completion, a copy of this program shall be submitted to the Deputy

Comptroller for a written determination of no supervisory objection. In the event the Deputy
Comptroller recommends changes to the program, the Bank and the GM shall immediately
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incorporate those changes into the program in accordance with the dates set forth in the Action
Plan.
(4)

The Bank and the GM shall ensure that the Branch has processes, personnel, and

control systems to ensure implementation of and adherence to the program developed pursuant to
this Article.
Article VII
COMPLIANCE DEPARTMENT
(1)

Not later than May 30, 2005, the Bank and the GM, shall ensure the New York

Branch has a Compliance Department consistent with this Order:
(a)

the Compliance Department shall have authority over, and responsibilities

for the Branch, as described in this Order; and
(b)

the Compliance Officer for the New York Branch shall be located at the

New York Branch.
(2)

Not later than April 30, 2005, the Bank and the GM, shall ensure an individual

holds the position of Compliance Officer, who shall supervise the Compliance Department. The
qualifications of the Compliance Officer, and/or the staff of the Compliance Department, shall
include:
(a)

education and training focused on bank operations within the United

(b)

expertise in the banking laws and regulations of the United States; and

(c)

significant experience with the Bank Secrecy Act and all Anti-Money

States;

Laundering (“AML”) laws and regulations.
(3)

The Compliance Officer shall report directly to the Bank.
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(4)

Any newly appointed Compliance Officer shall be deemed a senior executive

officer and accordingly subject to the prior notice provisions of 12 C.F.R. § §5.51.
(5)

The New York Branch’s evaluation of the Compliance Officer’s performance

shall be reviewed and approved in writing by the Bank.
(6)

The Compliance Officer may be disciplined or terminated only with the prior

written consent of the Bank. The New York Branch shall provide written notice to the Deputy
Comptroller prior to disciplining or terminating the Compliance Officer.
(7)

As required by Article I, Paragraph (2), as part of the Action Plan, the Bank and

the GM shall develop an enhanced written policy detailing the duties, responsibilities, and
authority of the Compliance Officer and the Department (“Compliance Department Program”).
The Compliance Department Program shall, at a minimum:
(a)

authorize the Compliance Officer to deny any loan, deposit, wire or

transaction request for the New York Branch, which denial shall be supported by a
written statement of the reasons for the denial and which may be overturned only by the
GM, provided that a written statement by the GM of the specific reason(s) for
overturning the denial, all documents related to the loan request and all documents related
to the denial are provided to the Bank and the Deputy Comptroller within thirty (30) days
of the date the GM overturns the denial;
(b)

require the Branch to adopt policies, processes, procedures, systems and

controls consistent with the responsibilities of the Compliance Officer and the
Compliance Department;
(c)

require the Branch to produce periodic reports and to produce specific

reports as deemed necessary by the Compliance Officer;
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(d)

authorize the Compliance Officer to suspend or terminate any type of

customer relationship for the New York Branch, which such suspension or termination
shall be supported by a written statement of the reasons and which may be overturned
only by the GM, provided that a written statement by the GM of the specific reason(s) for
overturning the action, all documents related to the customer relationship and all
documents related to the action are provided to the Bank and the Deputy Comptroller
within thirty (30) days of the date the GM overturns the suspension or termination;
(e)

authorize the Compliance Officer to conduct investigations into any

matters related to any of the duties or authority of the Compliance Officer or Compliance
Department, the existence and conclusions of which may be withheld from the Branch or
Bank, with the written consent of the Bank;
(f)

authorize the Compliance Officer to recommend that the Branch discipline

or terminate any officer or employee based upon breach of duty, wasting of assets, lack
of candor, dishonesty or any other basis within the purview of the Compliance Officer
and the Compliance Department;
(g)

authorize the powers necessary to fulfill the responsibilities placed on the

Compliance Officer by this Article; and
(h)

authorize any other incidental powers necessary to carry out the functions,

duties and responsibilities of the Compliance Officer and the Compliance Department
required by this Order, and any other powers deemed appropriate by the Bank.
(8)

Upon completion, a copy of the Compliance Department Program shall be

forwarded to the Deputy Comptroller for a prior written determination of no supervisory
objection.

20

(9)

Upon receipt of a written determination of no supervisory objection, the Branch

shall immediately implement and thereafter adhere to the Compliance Officer Policy consistent
with the dates set forth in the Action Plan.
(10)

The Compliance Officer shall ensure that the Compliance Department fulfills its

responsibilities, which shall include, but are not limited to:
(a)

developing enhanced policies, processes, procedures, systems and controls

to mitigate and prevent money laundering, violations of the Bank Secrecy Act, and all
other Anti-Money Laundering laws and regulations, and other laws and regulations;
(b)

supervising, the Branch’s monitoring for violations of the Bank Secrecy

Act, all other Anti-Money Laundering laws and regulations, and other laws and
regulations;
(c)

supervising, the Branch’s adherence to internal policies and procedures;

(d)

investigating potential violations of the Bank Secrecy Act, all other AML

laws and regulations, and other laws and regulations;
(e)

develop a program to sample loan disbursements for potential violations of

the Bank Secrecy Act and all other AML laws and regulations which shall be submitted
to the Deputy Comptroller within thirty (30) days of the establishment of the Compliance
Department and shall be implemented immediately after receiving notification of no
supervisory objection.
(f)

reviewing all SARs;

(g)

filing SARs;

(h)

maintaining full and complete documentation of the information in all

SARs filed by the Branch;
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(i)

maintaining documentation concerning the Compliance Officer’s and

Compliance Department’s actions required by this Order; and
(j)

any other responsibilities contained in this Order, and any other

responsibilities assigned to the Compliance Officer or Compliance Department by the
Bank.
(11)

Beginning no later than sixty (60) days from the hiring of a Compliance Officer,

and continuing thereafter, the Compliance Officer and Compliance Department shall require
periodic reports from personnel of the New York Branch. The periodic reports shall include:
(a)

monthly reports on all credit accounts that are newly established, renewed,

or modified (including changes in collateral), which shall include:
(i)

the name of the customer;

(ii)

the officers, directors and major shareholders of any corporate

customer;
(iii)

the partners of any partnership customer;

(iv)

any other accounts maintained by the customer, and, as applicable,

its officers, directors, major shareholders or partners;
(v)

a detailed analysis of the due diligence performed on the customer,

and, as applicable, its officers, directors, major shareholders or partners;
(vi)

any Related Accounts of the customer at the Branch; and

(vii)

the action taken on the credit account.

(b)

monthly reports listing all Related Accounts of the Branch;

(c)

monthly reports on the activity between Related Accounts;

(d)

monthly reports on all loan participations by the Branch;
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(e)

monthly reports on all sales, purchases or transfers of assets by the

Branch;
(f)

monthly reports on all collateral held by any other party and all

instruments issued by any other party, to secure (in whole or in part) credit
extended by the Branch;
(g)

monthly reports on all collateral held by the Branch and all instruments

issued by the Branch, to secure (in whole or in part) credit extended by any other
party;
(h)

monthly reports on any type of subpoena or court order received or any

law enforcement inquiry directed to the Branch;
(i)

monthly reports on any type of litigation involving the Branch or any

criminal proceeding or law enforcement inquiry involving the customers of the
Branch;
(j)

quarterly reports on the account purpose, account balance and any unusual

account activity for each extension of credit and deposit account, sorted by
relationship manager; and
(k)

such other reports deemed necessary or appropriate by the Compliance

Officer, Compliance Department or the Bank.
(12)

Beginning not later than one hundred and fifty (150) days following the hiring of

a Compliance Officer, the Compliance Officer and Compliance Department shall establish
comprehensive lists and searchable databases, which shall be updated quarterly, of:
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(a)

all related accounts, which the Compliance Department shall forward to

the Branch relationship manager and other personnel as deemed necessary or appropriate
by the Compliance Officer, Compliance Department, or the Bank;
(b)

all loan participations by the Branch;

(c)

all sales, purchases or transfers of assets by the Branch, with the exception

of participations sold to or purchased from o U.S. financial institutions other than the
Miami Branch, from the date of this Order forward;
(d)

all collateral held by any other party and all instruments issued by any

other party, to secure (in whole or in part) credit extended by the Branch;
(e)

all collateral held by the Branch, and all instruments issued by the Branch,

to secure (in whole or in part) credit extended by any other party; and
(f)

all deposit accounts, credit accounts, and transactions of any nature, other

than clearings, from the date of this Order forward, directly or indirectly related to the
Miami Branch, Banchile or the Bank, including, but not limited to, accounts or
transactions where, after inquiry, the Compliance Officer or Compliance Department
determines that:
(i)

the customer or its related accounts is a customer of the Miami

Branch, Banchile, or the Bank, excluding such accounts or transactions which
may not be reviewed due to the existence of Chilean or other privacy laws;
(ii)

the customer or its related accounts is a business that has, as

applicable, common officers, directors, major shareholders, or partners as a
customer of the Miami Branch, Banchile, or the Bank, excluding such accounts or
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transactions which may not be reviewed due to the existence of Chilean or other
privacy laws;; or
(iii)

the customer or its related accounts has business dealings or

common investments with the Miami Branch, Banchile, or the Bank, excluding
such accounts or transactions which may not be reviewed due to the existence of
Chilean or other privacy laws.
(13)

Beginning not later than one hundred and twenty (120) days from the hiring of a

Compliance Officer, the Compliance Officer and the Compliance Department shall establish:
(a)

all reports, policies, processes, procedures, systems and controls that are

necessary to carry out the Branch’s compliance with all laws and regulations and this
Order;
(b)

all reports, policies, processes, procedures, systems and controls that are

necessary to effectively coordinate the Compliance Department’s duties and actions with
the Auditing Department and the Bank; and
(c)

all reports, policies, processes, procedures, systems and controls that are

necessary to effectively comply with all Articles of this Order.
(14)

Beginning not later than ninety (90) days following the hiring of a Compliance

Officer, the Compliance Officer shall designate appropriate, qualified employees to oversee each
of the Compliance Department functions required by this Order, as well as other enhanced
controls deemed necessary by the Bank.
(15)

Beginning not later than thirty (30) business days following the hiring of a

Compliance Officer, and continuing thereafter, the Compliance Officer shall meet periodically,
but not less than monthly, with personnel of the Branch who have been designated by the
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Compliance Officer as being responsible for compliance functions in the Branch, and such other
personnel of the Branch required to participate in any meeting by the Compliance Officer. If
such meetings involve Compliance Department personnel located in the Miami branch, such
meetings can be conducted telephonically.
(a)

The Compliance Officer shall chair the periodic meetings.

(b)

The Compliance Department shall maintain a written record of meeting

minutes, signed by the Compliance Officer.
(16)

Beginning not later than ninety (90) days following the hiring of a Compliance

Officer, and continuing thereafter, the Compliance Officer and the Compliance Department shall
produce periodic reports to the Bank, not less than monthly, summarizing:
(a)

the actions taken to comply with each Article of this Order and the results

of those actions.
(b)

any investigations initiated, conducted or concluded by the Compliance

Officer or the Compliance Department;
(c)

any significant events or transactions within the purview of the

Compliance Officer or the Compliance Department;
(d)

any significant risk assessments within the purview of the Compliance

Officer or the Compliance Department;
(e)

any significant modifications to the policies and procedures of the Branch;

(f)

the minutes of all meetings held pursuant to Paragraph (15).

and
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Article VIII
PROHIBITION ON TRANSACTIONS WITH CERTAIN ENTITIES
(1)

Effective immediately, the Branch shall obtain a written legal opinion from

external counsel that it has closed and that there has been a proper disbursement of the proceeds
from all accounts related to or for Augusto Pinochet and all accounts related to or for Oscar
Aitken.
(2)

Effective immediately, the Branch shall not receive, complete or initiate wire

transactions, shall not extend any new credit, shall not renew, extend, or modify any existing
credit, shall not issue or process any new letter of credit and shall not, in any manner, provide
any extension of credit whatsoever, to or for Augusto Pinochet and any entity owned, controlled,
managed, or created for the benefit of Augusto Pinochet or to or for Oscar Aitken and any entity
owned, controlled, managed, or created for the benefit of Oscar Aitken.
Article IX
EMPLOYMENT CONTRACTS
(1)

Within sixty (60) days, the Bank and the GM shall develop, implement, and

thereafter ensure Branch adherence to a written policy to ensure that all employment contracts of
Branch employees are executed in English, in the United States, subject to and enforceable by
federal and state laws of the United States:
(a)

A Branch employee is defined as any employee, who will be working at

the Branch for more than five (5) consecutive days, or thirty (30) days within any
calendar year, excluding audit staff employed by the Bank.
(2)

The written policy shall also include the establishment of procedures to train and

educate all employees not bound by employment contracts regarding their responsibilities and
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liabilities under applicable United States laws, including but not limited to, the Bank Secrecy Act
and its implementing regulations, OFAC rules and regulations, and all other Anti-Money
Laundering legislation.
(3)

No later than April 30, 2005, and continuing thereafter, the Bank and Branch will

review all current employment contracts and employment relationships to ensure compliance
with this policy.
(4)

With respect to Branch employees the Bank and Branch shall comply with the

requirements set forth in 12 C.F.R. Part 359 pertaining to golden parachute payments, as therein
defined, as if the Branch were an insured depository institution. For this purpose, references in
12 C.F.R. Part 359 to the Federal Deposit Insurance Corporation shall be read as references to
the OCC and any request for a determination of permissibility or consent shall be filed with the
Deputy Comptroller.
Article X
REPORTING COMMITTEE
(1)

Within three (3) business days of the date of this Order, the Bank shall create a

committee composed of at least three (3) Branch officers including the GM of the Branch, or
Acting GM, and the Risk Division Manager of the Bank (“Reporting Committee”).
(2)

The Reporting Committee shall be responsible for ensuring, monitoring,

evaluating and coordinating the Bank’s compliance and implementation of the provisions of this
Order and shall meet at least monthly. Such meetings may be conducted telephonically
(3)

Within twenty (20) days following each required meeting, the Reporting

Committee shall submit a written progress report to the Bank setting forth in detail:
(a)

Actions taken to comply with each Article of this Order;
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(4)

(b)

The results of those actions; and

(c)

Any noncompliance with any provision of this Order.

Within thirty (30) days following the end of each required meeting, the Bank shall

forward a copy of the Reporting Committee’s report, with any additional comments by the Bank,
to the Deputy Comptroller.
Article XI
DEFINED TERMS
(1)

The term “related accounts” shall be broadly construed and includes:
(a)

all accounts for which there are common signatories, directors, officers,

addresses, or phone numbers;
(b)

all accounts of relatives of the customer, whether by blood or by marriage,

including, but not limited to, spouse, sons, daughters, sons-in-law, daughters-in-law, and
parents;
(c)

all accounts of any corporation, partnership, joint enterprise or other

enterprise or undertaking whatsoever, controlled by or operated substantially in the
interest of any customer; where “control” shall be defined as ownership, whether direct or
indirect, of ten percent (10%) or more of the stock or other evidence of capital or equity
ownership of any such organization; and where “substantial interest” shall be defined as
derivation, in any manner whatsoever, of income of ten thousand dollars ($10,000) or
more per annum as a result of the operation of any such organization;
(d)

All accounts where the customer exercises control or authority over the

account holder;
(e)

All accounts of any affiliate of the customer; and
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(f)
(2)

Any accounts so designated by the Deputy Comptroller.

The term “major shareholder” shall mean any individual or entity that owns,

controls or has the power to vote ten percent (10%) or more of a company’s voting stock.
(3)

The term “governmental corporation” shall refer to any corporation related to a

governmental entity or a politically exposed person of a governmental entity.
(4)

The term “politically exposed person” (PEP) shall refer to a person identified in

the course of normal account opening, maintenance or compliance procedures to be a “senior
foreign political figure,” any member of a senior foreign political figure’s “immediate family,”
and any “close associate” of a senior foreign political figure.
(a)

A “senior foreign political figure” is a senior official in the executive,

legislative, administrative, military or judicial branches of a foreign government (whether
elected or not), a senior official of a major foreign political party, or a senior executive of
a foreign government-owned corporation. In addition, a “senior foreign political figure”
includes any corporation, business or other entity that has been formed by, or for the
benefit of, a senior foreign political figure.
(b)

The “immediate family” of a senior foreign political figure typically

includes the figure’s parents, siblings, spouse, children and in-laws.
(c)

A “close associate” of a senior foreign political figure is a person who is

widely and publicly known to maintain an unusually close relationship with the senior
foreign political figure, and includes a person who is in a position to conduct substantial
domestic and international financial transactions on behalf of the senior foreign political
figure.
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(5)

The term “documents, books and records” shall have the broadest possible

meaning and shall include, without limitation, paper and electronic records of all kinds, reports,
notes, calendars, phone logs, financial instruments and tapes.
(6)

The term “investment company” shall refer to a firm that, for a management fee,

invests the pooled funds of small investors in securities appropriate for its stated investment
objectives.
Article XII
ADMINISTRATIVE APPEALS AND EXTENSIONS OF TIME
(1)

If the Branch determines that an exception to any provision of this Order is in its

best interests, or requires an extension of any timeframe within this Order, the Branch shall
submit a written request to the Deputy Comptroller asking for relief.
(2)

Any written requests submitted pursuant to this Article shall include a statement

setting forth in detail the special circumstances that prevent the Branch from complying with any
provision, that require the Deputy Comptroller to exempt the Branch from any provision, or that
require an extension of any timeframe within this Order. All such requests shall be accompanied
by relevant supporting documentation.
(3)

The Deputy Comptroller’s decision in granting the request is final and not subject

to further review.
ARTICLE XIII
CLOSING
(1)

Although the Bank, and the Branch, through the GM, are required to submit

certain proposed actions and programs for the review or approval of the Deputy Comptroller, the
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Board and the GM have the ultimate responsibility for proper and sound management of the
Bank and the Branch as well as compliance with all of the provisions contained in this Order.
(2)

It is expressly and clearly understood that if, at any time, the Comptroller deems it

appropriate in fulfilling the responsibilities placed upon him/her by the several laws of the
United States of America to undertake any action affecting the Branch, nothing in this Order
shall in any way inhibit, estop, bar or otherwise prevent the Comptroller from so doing.
(3)

The provisions of this Order are effective upon issuance of this Order by the

Comptroller, through her authorized representative whose hand appears below, and shall remain
effective and enforceable, except to the extent that, and until such time as, any provisions of this
Order shall have been amended, suspended, waived, or terminated in writing by the Comptroller.
(4)

In each instance in this Order in which the Bank and the GM are required to

ensure adherence to, and undertake to perform certain obligations of the Bank, it is intended to
mean that the Board and the GM shall:
(a)

authorize and adopt such actions on behalf of the Bank or Branch as may

be necessary for the Bank or Branch to perform its obligations and undertakings under
the terms of this Order;
(b)

require the timely reporting by Bank and Branch management of such

actions directed by the Board or the GM to be taken under the terms of this Order;
(c)

follow-up on any non-compliance with such actions in a timely and

appropriate manner; and
(d)

require corrective action be taken in a timely manner of any non-

compliance with such actions.

32

(5)

This Order is intended to be, and shall be construed to be, a final order issued

pursuant to 12 U.S.C. § 1818(b), §3102(b), and §3108(a) and expressly does not form, and may
not be construed to form, a contract binding on the Comptroller or the United States.
(6)

The terms of this Order, including this paragraph, are not subject to amendment or

modification by any extraneous expression, prior agreements or prior arrangements between the
parties, whether oral or written.

IT IS SO ORDERED, this 1st day of February 2005.
/s/ John W. Quill
John W. Quill
Deputy Comptroller
Special Supervision Division
Office of the Comptroller of the Currency
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UNITED STATES OF AMERICA
DEPARTMENT OF THE TREASURY
OFFICE OF THE COMPTROLLER OF THE CURRENCY
)
)
)
)
)
)
)
)
)

In the Matter of:
Banco de Chile, New York Branch
New York, New York
(Federal Branch of Banco de Chile)
and
Banco de Chile
Santiago, Chile

AA-EC-05-09

STIPULATION AND CONSENT TO THE ISSUANCE
OF A CONSENT ORDER
The Comptroller of the Currency of the United States of America (“Comptroller”) has
initiated proceedings against Banco de Chile, New York Branch (“New York Branch”), a
Federal branch of Banco de Chile, Santiago, Chile (“Bank”) pursuant to 12 U.S.C. § 1818(b) and
12 U.S.C. § 3101 et seq.
The Bank and the Branch, in the interest of compliance and cooperation, consent to the
issuance of a Consent Order, dated February 1, 2005 (“Order”);
In consideration of the above premises, the Comptroller, through her authorized
representative, and the New York Branch, by and through the Managing Director of the
International Area with authority to bind the Branch, and the Bank, by and through its General
Manager, duly authorized by the Bank, hereby stipulate and agree to the following:
Article I
Jurisdiction
(1)

The Branch is a Federal branch licensed and examined by the Comptroller

pursuant to the International Banking Act of 1978, as amended, 12 U.S.C. § 3101 et seq.
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(2)

The Comptroller is “the appropriate Federal banking agency” regarding the

Branch pursuant to 12 U.S.C. §§ 1813(q), 1818(b) and 3108(b).
Article II
Agreement
(1)

The Bank and the Branch, without admitting or denying any wrongdoing, hereby

consents and agrees to the issuance of the Order by the Comptroller.
(2)

The Bank and the Branch further agree that said Order shall be deemed an “order

issued with the consent of the depository institution” as defined in 12 U.S.C. § 1818(h)(2), and
consent and agree that said Order shall become effective upon its issuance and shall be fully
enforceable by the Comptroller under the provisions of 12 U.S.C. §§ 1818(i) and 3101 et seq.
(3)

Notwithstanding the absence of mutuality of obligation, or of consideration, or of

a contract, the Comptroller may enforce any of the commitments or obligations herein
undertaken by the Bank and the Branch under its supervisory powers, including 12 U.S.C.
§ 1818(i), and not as a matter of contract law. The Bank and the Branch expressly acknowledge
that neither the Bank, the Branch, nor the Comptroller has any intention to enter into a contract.
(4)

The Bank and the Branch also expressly acknowledge that no officer or employee

of the Office of the Comptroller of the Currency has statutory or other authority to bind the
United States, the U.S. Treasury Department, the Comptroller, or any other federal bank
regulatory agency or entity, or any officer or employee of any of those entities to a contract
affecting the Comptroller’s exercise of its supervisory responsibilities.
Article III
Waivers
(1)

The Bank and the Branch, by signing this Stipulation and Consent, hereby waives:
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(a)

the issuance of a Notice of Charges pursuant to 12 U.S.C. § 1818(b);

(b)

any and all procedural rights available in connection with the issuance of
the Order;

(c)

all rights to seek any type of administrative or judicial review of the
Order; and

(d)

any and all rights to challenge or contest the validity of the Order.
Article IV
Other Action

(1)

The Bank and the Branch agree that the provisions of this Stipulation and Consent

shall not inhibit, estop, bar, or otherwise prevent the Comptroller from taking any other action
affecting the Bank and the Branch if, at any time, he/she deems it appropriate to do so to fulfill
the responsibilities placed upon him/her by the several laws of the United States of America.

IN TESTIMONY WHEREOF, the undersigned, authorized by the Comptroller as her
representative, has hereunto set his hand on behalf of the Comptroller.
/s/ John W. Quill
John W. Quill
Deputy Comptroller
Special Supervision

2/1/05
Date
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IN TESTIMONY WHEREOF, the undersigned, as the duly authorized General Manager
of the Bank and the Managing Director of the International Area, with authority to bind the
Branch, have hereunto set their hands on behalf of the Bank and the Branch respectively.

Signed
Pablo Granifo
General Manager of Banco de Chile

January 28, 2005
Date

Signed

January 28, 2005

Patricio Nazal
Managing Director International Area
Banco de Chile
On behalf of Banco de Chile, New York Branch
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Date

