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|. Introduction

On November 18, 1996, TCF Financial Corp., athrift holding company (the holding company
or applicant), filed applications with the Office of the Comptroller of the Currency to convert
each of its four Federal savings banks (the FSBs) to national bank charters. The FSBs are
TCF Bank Minnesota fsb, Minneapolis, Minnesota (Minnesota); Great L akes Bancorp, A
Federal Savings Bank, Ann Arbor, Michigan (Michigan); TCF Bank Illinois fsh, Oak Brook,
lllinois (I1linois); and TCF Bank Wisconsin fsh, Milwaukee, Wisconsin (Wisconsin)> The
FSBs are SAIF-insured and plan to remain SAIF-insured following the conversions.

As of June 30, 1996, Minnesota, which is awholly-owned subsidiary of the holding company,
had assets of approximately $3.5 billion and deposits of approximately $2.4 billion. It has 72
branches in Minnesota and six additional sites which have been approved as branches by the
Office of Thrift Supervision (OTS) but which have not yet opened. As of that same date,
Michigan, which is awholly-owned subsidiary of the holding company, had assets of
approximately $2.3 billion and deposits of approximately $1.5 billion. It has 57 branchesin
Michigan and one additional site which has been approved as a branch by the OTS but not yet

! Following the conversions, the institutions will be known, respectively, as TCF National Bank
Minnesota, Great Lakes National Bank Michigan, TCF National Bank Illinois, and TCF National Bank
Wisconsin.
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opened.? Illinois, which is awholly-owned subsidiary of Minnesota, has assets of
approximately $685 million and deposits of approximately $575 million. It has 32 branches
in Illinois and one additional site that has been approved as a branch by the OTS but which
has not opened. Wisconsin, which is awholly-owned subsidiary of Minnesota, has assets of
approximately $599 million and deposits of approximately $501 million. It has 26 branches
in Wisconsin. Except as stated, the converting banks seek approval to operate all of the
branches of the FSBs.

In addition, on December 6, 1996, the holding company filed applications to charter a de
novo BIF-insured national bank with its main office in Englewood, Colorado, to be owned
directly by the holding company, and a de novo BlIF-insured national bank with its main
office in Hamilton, Ohio, initially to be owned by Michigan following its conversion® On
that same date, the holding company filed an application to permit the proposed Ohio bank to
acquire, through a purchase and assumption transaction, all of the Ohio sites at which
Michigan operates branches as well as certain assets and liabilities associated with these
branches. Finally, on December 24, 1996, the holding company filed an application to permit
Illinois, following its conversion, to acquire, through merger, Bank of Chicago, s.b., Oak
Brook, Illinois, (the state savings bank) and to retain the state savings bank’s main office and
three branch offices as branch offices of Illinois? The state savings bank has assets of
approximately $189 million and deposits of approximately $172 million. The applications for
the de novo charters, the Ohio purchase and assumption transaction and the Illinois merger
were subject to public notice and comment procedures. No public comments were filed with
respect to any of these applications.

Aswill be more thoroughly discussed below, the various entities also have requested approval
to hold various subsidiaries following conversion or formation and Illinois and Michigan have
requested approval to exercise fiduciary powers following their conversions.

2 |n addition, Michigan has eight branch sites in Ohio but, as will be discussed, the converted institution
will not retain these branches.

® These banks will be known, respectively, as TCF National Bank Colorado and Great L akes National
Bank Ohio.

* Inits conversion application, Illinois has stated that the site of one of the state savings bank’s offices
would become the main office of Illinois and the other three offices of the state savings bank would become
branches. Designation in a conversion application of a main office site other than that of the converting
institution’s main office is permissible. Cf. Decision of the Office of the Comptroller of the Currency on the
Applications of Society Bank, Michigan, Ann Arbor, Michigan, and Society National Bank, Indiana, South Bend,
Indiana, pp. 4-18 (OCC Corporate Decision 96-01, January 5, 1996). Moreover, we note that the proposed main
office of Illinois, following conversion, and the current main office of the lllinois FSB are within 30 miles of each
other. Consequently, the transaction could be accomplished in any event following the conversion under the
provisions of 12 U.S.C. § 30(b). For a brief period following the conversion, but prior to the merger, Illinois and
the state savings bank will share offices. See 61 Fed. Reg. 4849, 4868 (February 9, 1996) (to be codified at 12
C.F.R. § 7.3001).
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Following OCC approval of these applications, and following the receipt of all other
appropriate regulatory approvals from the Federal Reserve Board, the Federal Deposit
Insurance Corporation, and the OTS, and the receipt of any necessary state approvals, the
holding company would undertake a series of virtually simultaneous transactions: (1) all of
the FSBs would convert to a national charter simultaneously retaining, except as discussed,
their existing branch networks; (2) the de novo banks in Ohio and Colorado would be
established and Ohio would consummate the purchase and assumption transaction with
Michigan; (3) Illinois would consummate the merger transaction with the state savings bank;
(4) Minnesota would dividend the shares of Illinois and Wisconsin to the holding company
and Michigan would dividend the shares of Ohio to the holding company?; and (5) Illinois,
Wisconsin and Ohio would establish their branches and begin operations as national banks.
Asisdiscussed in this and accompanying correspondence, several of the various banks will
also retain or acquire from the holding company various subsidiaries for purposes of
continued operation where permissible for a national bank. Other subsidiaries engaged in
impermissible activities will be divested as discussed in this Decision Statement and
accompanying correspondence.

1. Summary

For the following reasons, we conclude that, subject to other appropriate regulatory approvals:

Each of the four existing Federal savings banks may convert to SAIF-insured
national banks under 12 C.F.R. § 5.24;

. The applicant may establish national banksin Ohio and Colorado in
accordance with the National Bank Act and 12 C.F.R. § 5.20;

. Ohio may acquire certain assets and liabilities through a purchase and
assumption transaction with Michigan under 12 U.S.C. 24(Seventh); 12 U.S.C.
§1828(c) (the Bank Merger Act or BMA) and 12 U.S.C. § 1815(d)(3) (the
Oakar Amendment);

. Illinois may acquire, through merger, the state savings bank under 12 U.S.C. §
215, the Bank Merger Act, the Oakar Amendment, and applicable state law;

. After the conversions, under 12 U.S.C. 8§ 36(c), Minnesota and Michigan may
operate the branches for which they have sought approval and following the
Michigan bank’s dividend to the holding company of the Ohio bank and the
Minnesota bank’ s dividend to the holding company of the lllinois and

® In thisregard, both Minnesota and Michigan have asked the OCC for approval to make these dividends
and for prior approval of future dividend payments subject to 12 U.S.C. § 60. These requests are addressed in
separate correspondence accompanying this Decision Statement.
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Wisconsin banks, Wisconsin and Ohio may operate the branches for which
they have sought approval;

. Under section 36(c), Colorado may operate the branches for which it has
sought approval;
. Each bank may continue to own the subsidiaries for which it has sought

approval either on a permanent basis or, in the event the subsidiary engagesin
activitiesimpermissible for national banks, for purposes of divestiture during a
period of up to two years; and

. Following conversion, Michigan and Illinois may exercise fiduciary powers as
requested under 12 U.S.C. § 92a.

[11. Analysis

A. Permissibility of the conversion of the Federal savings banksin Minnesota,
Michigan, Illinois and Wisconsin to national bank charters

Regulations of both the OCC and the OTS permit the direct conversion of a Federal savings
association to a national bank. See 61 Fed. Reg. 60342, 60368 (November 27, 1996)
(effective December 31, 1996) to be codified at 12 C.F.R. § 5.24 (OCC regulations providing
that a Federal savings association seeking to convert to a national bank charter must submit an
application and obtain prior approval from the OCC and describing the procedures and
standards governing that application); 12 C.F.R. 8 552.2-7 (providing that a Federal stock
association may convert to a national charter after filing a notification or application with the
oTSd).

In approving a conversion application, OCC regulations provide that conversions will be
permitted if the financial institution can operate safely and soundly as a national bank and in
compliance with applicable laws, regulations, and policies. See 61 Fed. Reg. 60342, 60369
(November 27, 1996) (effective December 31, 1996) (to be codified at 12 C.F.R. § 5.24(d)).
A review of the applications demonstrates that these criteria are met. Moreover, the
regulation provides that a conversion application may be denied if a significant supervisory,
Community Reinvestment Act (CRA) or compliance concern exists with regard to the
applicant; approval isinconsistent with law, regulation or OCC policy; the applicant fails to
provide requested information; or the conversion would permit the applicant to escape
supervisory action by its current regulator. 1d. at pp. 60366, 60369 (to be codified at 12

® Regulations at 12 C.F.R. § 563.22(b)(1)(ii) and (h)(1) and 12 C.F.R. § 516.3(a) set forth the standards
and procedures governing conversion to bank charters. The FSBs have complied with these procedures and the
OTS has voiced no objection pursuant to section 516.3(a)(2). See OTS L etters dated December 16, 1996 by
Bruce E. Benson (Regional Deputy Director, OTS Midwest Region) (addressing the conversions by Minnesota,
Michigan, Illinois and Wisconsin).
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C.F.R. 88 5.13(b) and 5.24(d)). A review of the record discloses nothing that indicates that
these factors provide a basis for denial of any of the four conversion applications’

1. CRA and proposed conversions

The CRA requires the OCC to take into account each converting institution’s record of
helping to meet the credit needs of its entire community, including low- and moderate-income
neighborhoods. 12 U.S.C. 88 2902(3)(A) and 2903; 12 C.F.R. §25.29(a)(4). The
conversions of Minnesota, Michigan, Illinois and Wisconsin to national banks will have no
adverse effect on the converting institutions' CRA performance. In their most recent CRA
performance evaluations, the Minnesota and Illinois FSBs each received a CRA rating of
“outstanding” and the Michigan and Wisconsin FSBs each received a CRA rating of
“satisfactory” fromthe OTS. The converted banks plan to carry forward and continue to

” In connection with the approval of these four conversions, we note that because each of the FSBs, now
currently stock institutions, were formerly mutual savings associations, following their charter conversions each
must continue to maintain its liquidation account established as a result of its conversion from a mutual to a stock
form of organization.

Also, in connection with the conversion of Michigan, we note that the applicant has requested the OCC's
approval to treat $6.2 million of Senior Debentures and $7.1 million of Convertible Debentures as tier 2 capital.
The OCC has concluded that these two subordinated debentures will qualify astier 2 capital in calculating
Michigan’s total risk based capital requirement. This treatment isin accordance with that afforded by the OTS.
See OTS Letter by David L. Hostetler, Applications Manager, Indianapolis District (February 22, 1991); OTS
Letter by Jill Ann Drake, Regional Deputy Director, Indianapolis District (December 10, 1990); Federal Home
Loan Bank Board Letter by Ronald R. Morphew, Principal Supervisory Agent, Sixth District (March 5, 1986).

We also understand that, following the conversions, each of the Federal savings banks plans to remain SAIF-
insured. It isclear that, even after the passage of the Economic Growth and Regulatory Paperwork Reduction Act
of 1996, Pub. L. 104-298, § 2201, 110 Stat. 3009 (September 30, 1996) (EGRPRA) ending the insurance
conversion moratorium, statutes governing the transfer of SAIF deposits to banks permit those deposits to remain
SAIF-insured. Thus, under of the provisions of 12 U.S.C. § 1815(d)(3) (as amended by EGRPRA at sections
2704(c) and (d)(14)(D)), 12 U.S.C. 88 215c and 1467a(s), banks may continue to acquire deposits insured by
SAIF, through merger, consolidation or purchase and assumption transactions, without converting them to BIF
deposits. We also note that 12 U.S.C. 1814(c) provides that, subject to section 1815(d), a state depository
institution can result from the conversion of a Federal depository institution, including Federal savings banks, and
a Federal depository institution, including a national bank, can result from the conversion of a state depository
institution and continue as an insured depository institution. See 12 U.S.C. 88 1813(b(2), (c)(4), (d)(5), and
1814(c). Thus, retention of insurance is automatic and nothing in section 1815(d) requires that the converting
institution change its insurance.

In addition, the FDIC historically has not required institutions that convert directly from one form of national
charter to another or from one form of state charter to another to reapply for insurance. Moreover, the FDIC has
advised that a national bank resulting from the conversion of a SAlIF-member savings association during the
insurance conversion moratorium would remain a SAIF member even after the expiration of the moratorium. See
FDIC Interpretive Letter 89-38 (November 8, 1989). Cf. FDIC Interpretive Letter 91-25 (April 4, 1991),
reprinted in [1991-1992 Transfer Binder] Fed. Banking L. Rep. (CCH) 1 81,403 (Oakar banks created during
moratorium need not convert SAIF deposits to BIF deposits following end of moratorium).
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serve the same communities. In addition, the applicant has represented that following their
conversions from Federal savings banks, each of the national banks will assume and continue
to honor all CRA commitments and agreements in effect at the Federal savings banks as of
the date of the conversions in accordance with the terms of the commitments and agreements.
Moreover, the banks will continue to use the same policies, programs, and personnel that they
have today. The converted banks' commitment and ability to help meet the credit needs of all
the communities they serve should be no different after the conversions. No public comments
were received by the OCC with respect to any of the related applications that were subject to
public notice and comment and the OCC has no other basis to question the CRA performance
of the four institutions.

2. Permissibility of branch retention following the conver sions

Title 12 U.S.C. § 36, governing branching by national banks, does not expressly address the
retention of branches of a Federal savings bank following its conversion to a national bank.
Section 36(b)(1), relating to branch retention following conversion, specifically addresses
conversions only of state banks. Nevertheless, 12 U.S.C. § 36(c) would permit a national
bank resulting from the conversion of a Federal savings bank to continue to operate the
branches of the Federal savings bank if a state bank resulting from the conversion of a Federal
savings bank could continue to operate the branches. This could occur if state law permitted
state banks to establish a branch at the site de novo or if state law permitted a state bank,
following its conversion from a Federal savings association to operate a branch at the site.
See, e.q., OCC Letter by Vernon G. Fasbender, Director for Analysis, Southeastern District
(March 18, 1991) (certifying as a branch of a national bank, converting from a Federal
savings bank charter, a branch that had been operated by the institution prior to its
conversion). Cf. The Decision of the Comptroller of the Currency in the Matter of the Merger
Application Filed by First of America Bank -- McLean County, N.A. and Related Purchase
and Assumption Applications, p.3 n. 3 (Conditional Approval 69, November 12, 1992)
(national bank acquiring Federal savings association can continue to operate its branches
under 12 U.S.C. 8§ 36(c) if state bank following such an acquisition could continue to operate
its branches); Decision of the Office of the Comptroller of the Currency on the Application to
Merge Leader Federal Bank for Savings, Memphis, Tennessee, with and into Union Planters
National Bank, Memphis, Tennessee and Operate Branches of Leader Federal Bank for
Savings as Branches of Union Planters National Bank, pp. 5-6 (OCC Corporate Decision 96-
56, September 30, 1996).

In thisregard, it isimportant to note that section 36(c) is not limited to the establishment of de
novo branches but also applies, for instance, to branches obtained through acquisition.See
State of Washington v. Heimann, 633 F.2d 886, 889-90 (9th Cir. 1980). Similarly, if a state
bank can operate a branch at a particular site following a branch relocation, so can a national
bank under section 36(c). See Decision of the Office of the Comptroller of the Currency on
the Application of Boatmen’s National Bank of Oklahoma, Tulsa, Oklahoma, to Relocate a
Branch to 2100 South Utica, City of Tulsa, Tulsa County, Oklahoma, p. 3 (OCC Corporate
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Decision 96-62, November 12, 1996). Cf. First National Bank of L ogan v. Walker Bank and
Trust Co., 385 U.S. 252 (1966) (where state law restricts one method of branching but
provides alternative methods of branching, for example by restricting de novo branches but
permitting branching by acquisition, national banks are limited to branching by the same
method).

The following discusses the continued operation of the branches of the converting institutions
in the various states:

a. Minnesota

Minnesota branching law, applicable to national banks through 12 U.S.C. § 36(c), limits the
permissible locations of branches (referred to in state law as “detached facilitie$”). The state
law provides:

With the prior approval of the commissioner, any bank doing businessin this
state may establish and maintain detached facilities provided the facilities are
located within:

(1) the municipality in which the principal office of the applicant bank
is located; or

(2) 5,000 feet of its principal office measured in astraight line from the
closest points of the closest structures involved; or

(3) amunicipality in which no bank islocated at the time of application;
or

(4) amunicipality having a population of more than 10,000; or

(5) amunicipality having a population of 10,000 or less, as determined
by the commissioner from the latest available data from the state
demographer, or for municipalities located in the seven-county
metropolitan area from the metropolitan council, and all the banks
having a principal office in the municipality have consented in writing
to the establishment of the facility.

Minn. Stat. Ann. 8 47.52 (West 1988 & Supp. 1997).

Minnesota proposes to operate all of its currently operating branches and its six approved but
unopened branches after it converts to a national bank. The currently operating branches are

8 See Minn. Stat. Ann. 88 47.51, 47.53 (West 1988 & Supp. 1997).
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all located within Minnesota in the municipalities of Anoka, Apple Valley, Arden Hills,
Austin, Blaine, Bloomington, Brooklyn Center, Brooklyn Park, Burnsville, Cloquet, Coon
Rapids, Cottage Grove, Crystal, Duluth, Eagen, Eden Prairie, Edina, Elk River, Excelsior,
Forest Lake, Fridley, Mankato, Maple Grove, Maplewood, Minneapolis, Minnetonka, New
Ulm, Pipestone, Plymouth, Robbinsdale, Rochester, St. Anthony, St. Cloud, St. Louis Park,
St. Paul, Stillwater, White Bear Lake, White Bear Township, and Woodbury. The approved
but unopened branches are in Edina, Elk River, Blaine, Maple Grove, Minneapolis, and St.
Anthony, which are all municipalities within Minnesota. Some of these branches may, in
fact, be opened prior to the charter conversion.

All of the municipalities listed above, except for Arden Hills, Excelsior, Forest Lake,
Pipestone, and St. Anthony, have populations in excess of 10,000. According to the
Minnesota Demography Office, the estimated population of Pipestone as of 1995 was 4,553.
The Minnesota Metropolitan Counsel estimates the 1995 populations of the other
municipalities as follows: Arden Hills - 9,560; Excelsior - 2,357; Forest Lake - 6,538; and St.
Anthony - 8,362.

As noted above, under Minnesota law, any bank may establish a detached facility in any
“municipality having a population of more than 10,000.” 1d. at. 8 47.52(a)(4). Therefore, a
state bank situated in Minnesota could establish branches at all of the proposed branch
locations,” except for Arden Hills, Excelsior, Forest Lake, Pipestone, and St. Anthony, under
the authority of section 47.52(a). Accordingly, following conversion, Minnesota may operate
branches at those locations under section 36(c).

Minnesota law permits state banks to establish branches in municipalities with populations of
10,000 or less only if “all the banks having a principal office in the municipality have
consented in writing to the establishment of the facility.” Id. at 8 47.52(a)(5). It also permits
state banks to establish branches in municipalities “in which no bank islocated.” Id. at 8

° State law also requires the regulator to review several factors in determining whether to approve a
branch of a state bank. These relate to capital adequacy, management quality, asset condition, whether the
proposed facility will improve the quality or increase the availability of banking services in the community and
whether the proposed facility will have an undue effect upon the solvency of existing financial institutionsin the
community. Minn. Stat. Ann. 8 47.54 Subd.2 (West 1988 & Supp. 1997). Assuming the applicability of these
standards in the situation where a national bank, following its conversion from a Federal savings bank, is
continuing to operate branches operated by the Federal savings bank, we find that these standards are satisfied.
Minnesota's management, capital and asset quality are all satisfactory. Upon converting, if Minnesota could not
continue to operate the branches, the localities in which all of the branches are located would lose significant
access to banking services. In contrast, continued operation assures access to all of the services which Minnesota
could make available as a national bank. In addition, because these branches represent the continuation of
operations of existing branches they will not have an undue effect upon the solvency of existing financial
institutions in these communities.

Finally, branches may not be within 50 feet of branches of other banks or 100 feet of the main office of other
banks. 1d. at 8 47.52(b). Assuming the applicability of these restrictions in this context, the applicant has
represented that it has confirmed that the branches satisfy these proximity limitations.
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47.52(a)(3). For purposes of section 47.52, “bank” is defined as “any savings bank or bank of
discount or deposit or trust company organized under the laws of this state.” Id. at. 88 47.51
and 46.046 Subd. 2.

Although there are several financial institution branches in both Excelsior and St. Anthony,
there are no financial institutions with a principal office in either location. The Minnesota law
only requires consent from “banks having a principal office in the municipality.”
Municipalities without a principal office of any bank are considered under Minnesota law to
be municipalities “in which no bank is located” for purpose of section 47.52X° Therefore, a
state bank located in Minneapolis could establish branches in Excelsior and St. Anthony
pursuant to section 47.52(a)(3). Accordingly, following its conversion, Minnesota may
operate branches at those locations under section 36(c) ™

While the principal office of afederally-chartered credit union islocated in Arden Hills, no
other financial institution hasits principal office in that locale, although a national bank
branch is located there. The definition of “bank” for purposes of section 47.52, found at
section 46.046 Subd. 2, as discussed above, does not include credit unions. Therefore, as
Arden Hills does not have a principal office of any bank, it must be considered to be a
municipality “in which no bank islocated” for purposes of section 47.52. Consequently, a
state bank located in Minneapolis could establish branches in Arden Hills pursuant to section
47.52(a)(3). Accordingly, Minnesota, following its conversion, may operate a branch in
Arden Hills under section 36(c).*

The remaining two towns -- Forest L ake and Pipestone -- do have principal offices of other
banks. Forest Lake has the principal office of a state bank and Pipestone has the principal
office of anational bank. Pursuant to section 47.52, a state bank could establish de novo
branches in those municipalities only with the written consent of each of tho competitor banks
in the towns. For the following reasons, however, the consent requirement of this provision
does not apply in the current situation.

As discussed, the incorporation by 12 U.S.C. 8§ 36(c) of state branching law is not limited to
state law permitting the establishment of de novo branches. In other words, it does not
require that state law permit establishment de novo, it merely requires that state law permit

1 This position is in accordance with that expressed by James G. Miller, Deputy Commissioner,
Minnesota Department of Commerce, Financial Examinations Divisions in a conversation with OCC staff on
January 29, 1997.

1 For the reasons discussed in footnote 9, supra, we conclude that the standards set forth in that
footnote, even if applicable to the continued operation of branches following a conversion, also are satisfied with
respect to the Excelsior and St. Anthony branches.

12 For the reasons discussed in footnote 9, supra, we conclude that the factors set forth in that footnote,
even if applicable to the continued operation of branches following a conversion, are satisfied as to the Arden
Hills branch.
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establishment in some manner. The United States Supreme Court has determined that the
purpose of the McFadden Act is “to place national and state banks on a basis of ‘competitive
equality’ insofar as branch banking” within a state is concerned. First National Bank of
Logan v. Walker Bank and Trust Co., 385 U.S. 252, 261 (1966). Thus, if there are
circumstances in which state banks could operate a branch at a given location, section 36(c)
would permit a national bank to operate a branch at that site under the same circumstances.

While no specific provision in Minnesota law addresses the conversion of a Federal or state-
chartered savings bank or association to a state commercial bank or national bank or the issue
of branch retention in such atransaction, state law does authorize a Federal savings
association to convert to a state-chartered savings bank. Minn. Stat. Ann. 8 47.31 (West 1988
& Supp. 1997). The provisions of section 47.32 state that upon conversion, the branches of a
Federal savings bank “shall become detached facilities of the savings bank, notwithstanding
the limitations on the number of facilities, distance limitations, geographic limitation, notice
requirements, and consent requirements contained in sections 47.51 to 47.57.” Minn. Stat.
Ann. 8 47.32 (West 1988 & Supp. 1997). Thus, a Federal savings bank may convert to a
Minnesota savings bank and retain and continue to operate the branches of the Federal
savings bank.

The McFadden Act, including section 36(c), which grants to national banks the branching
rights afforded to “ State banks” by State law, defines the term “ State bank” as including “trust
companies, savings banks, or other such corporations or institutions carrying on the banking
business under the authority of State laws.” 12 U.S.C. § 36(l). Thus, for purposes of section
36(c), the definition of “ State bank” includes Minnesota savings banks®® Consequently,

¥ Evenif theinclusion of the term “savings bank” in the definition of “state bank” in section 36(1)
depends on whether “it is a corporation carrying on the banking business under the authority of State laws,”
Minnesota savings banks would meet that test.

In Department of Banking and Consumer Finance v. Clarke, 809 F.2d 266 (5th Cir.), cert. denied, 483 U.S. 1010
(1987) (hereinafter referred to as “ Deposit Guaranty”), the Fifth Circuit Court of Appeals upheld the
Comptroller’s approval of Deposit Guaranty National Bank’s establishment of an in-state branch beyond the
intrastate territorial limitations imposed on state-chartered commercial banks by state law. Although state-
chartered saving associations could branch statewide, Mississippi law permitted state-chartered commercial
banks to branch only within a 100-mile radius of the bank’s main office. The Fifth Circuit held, however, that
because state-chartered savings and loan associations were carrying on the banking business, the Comptroller was
correct in determining them to be “ State banks” for purposes of the federal branching statute. Therefore, the Fifth
Circuit concluded that national banks could branch with the same freedom as state-chartered savings associations.
See also, e.q., Volunteer State Bank v. National Bank of Commerce, 684 F. Supp. 964 (M.D. Tenn. 1988); Texas
v. Clarke, 690 R. Supp. 573 (W.D. Texas 1988).

While the term “banking business’ is not specifically defined in the National Bank Act, as noted in the Deposit
Guaranty decision, it includes the traditional powers and functions outlined in 12 U.S.C. § 24(Seventh), and the
court specifically noted the deposit taking, withdrawals and loan making functions which the OCC and the courts
have identified as the core banking functions. See e.q. Clarke v. Securities Industry Association, 479 U.S. 388
(1987).
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national banksin Minnesota enjoy the same branching rights as Minnesota savings banks. As
noted, Minnesota law permits a state-chartered savings bank resulting from the conversion of
a Federal savings bank to retain and continue to operate its branches notwithstanding, among
other limitations, any consent requirements. Because a state-chartered savings bank is a
“State bank” for purposes of section 36(c), a national bank located in Minnesota, resulting
from the conversion of a Federal savings bank, is authorized to retain its branches upon
conversion and may do so without regard to the requirements of section 47.52.

Moreover, we note that Minnesota statutory provisions, by providing state commercial banks
parity with state savings banks also permit state banks, resulting from the conversion of a
Federal or state savings association, to continue to operate branches of the savings association
following conversion. See § 48.15 Subd. 2a (authorizing commissioner to permit state banks
to undertake any activities and exercise any powers authorized to savings banks). This
analysis further buttresses our conclusion that national banks, following conversion from a
Federal or state savings bank charter, may continue to operate the branches of the former
Federal savings bank.

Finally, we note that the provisions of section 47.52(a), containing the consent requirement,
address the authority of a state bank to “establish and maintain” branches and not the
continued operation of existing branches. The statutory consent requirement in Minnesota
reflects an intent to protect banks located in towns of 10,000 or less from increased
competition resulting from new competitors which may threaten the existence of such small
town institutions. Various provisions of Minnesota law do not apply the consent requirement

A Minnesota-chartered savings bank resulting from the conversion of a Federal savings association would be
empowered by state law to engage in those activities. Minnesota law defines “savings bank” as a “corporation
authorized to do business under chapter 50.” Minn. Stat. Ann. § 47.01, Subd. 3 (West 1988 & Supp. 1997). The
powers of a Minnesota savings bank are broad and include the authority to take deposits, make loans, engage in
credit exchange functions and act in a fiduciary capacity, as well to engage in powers incidental to those
necessary to accomplish the objectives and purposes of the savings bank. |d. at § 50.085.

Further, under Minnesota's “ parity laws,” codified at section 50.085, Subd. 19(a), the Minnesota Commissioner
of Commerce may authorize a state savings bank to “undertake any activities, exercise any powers, or make any
investments that any state bank or national bank located or doing business in this state may undertake, exercise,
or make as of August 1, 1995.” |d. at. § 50.085, Subd. 19(a). See also § 50.085 Subd. 19(b) (authorizing
commissioner to similarly approve of any such activities which become authorized for state or national banks
after August 1, 1995). These parity provisions provide additional support for finding that state-chartered savings
banks are authorized to engage in the “banking business.”

Thus, with their broad grant of authority, Minnesota savings banks are authorized to carry on the “banking
business.” Moreover, if Minnesota were converting to a state savings bank, its operating plan clearly shows that
it would be engaging, following the conversion, in the banking business as described above. Thus, because
Minnesota, if it were converting to a state savings bank could operate the branches in Pipestone and Forest L ake,
following the conversion, without the consent of the banks located in those towns, the newly converted national
bank also may continue to operate those branches. (As discussed in footnote 9, supra, the other standards relating
to branching in Minnesota, even if applicable to branches operated following a conversion, also are met with
respect to these branches.)
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to merger, consolidation, and purchase and assumption transactions; that is, transactions that
do not involve new the introduction of new competitors or new banking sites’* Likewise,
such protection from new competitorsis not at issue in aconversion. No new competitor
enters the municipality, no additional sites are established, and the playing field remains the
same albeit with one competitor operating under a different charter. That this application
involves the conversion of a Federal savings bank to a national bank, and not the introduction
of a new competitor or a new banking site into atown 10,000 or less, further supports our
conclusion that Minnesota’ s statutory scheme would not require a converting bank to obtain
the consent of other banks with principal officesin the small town community to operate its
branches in that community.

14 Minnesota law provides that in purchase and assumption transactions involving savings banks, the
consent required by section 47.52 need not be obtained if savings bank branches, located in municipalities of
10,000 or less, are acquired. Section 47.55, Subd. 2. states:

The purchase of assets and assumption of liabilities of an existing detached facility of
another bank or branch of a savings association or savings bank must follow the notice
and approval procedures in section 47.54 to establish and maintain a new detached
facility of the acquiring bank at that location but need not obtain the consent of other
banks as required by section 47.52.

Minn. Stat. Ann. § 47.55, Subd. 2. (West 1988 & Supp. 1997).

Further, section 49.34, Subd. 2.(a) permits the merger, consolidation or purchase of assets and assumption of
liabilities of a state bank and operation of its branches without regard to the consent requirements of section
47.52. For purposes of section 49.34, the term “ state bank” is defined to include savings banks. See Minn. Stat.
Ann. § 49.01 (West 1988 & Supp. 1997). Section 49.34, Subd. 2.(a) states:

Notwithstanding the geographic limitations of subdivision 1 and the limitations on
number of facilities, distance limitations, and consent requirements contained in section
47.52, a state bank may apply to the commissioner, pursuant to the procedures
contained in sections 47.51 to 47.56 and 49.35 to 49.41, to acquire another state bank or
national banking association and its detached facilities through merger, consolidation,
or purchase of assets and assumption of liabilities and operate them as detached
facilities of the successor bank.

Minn. Stat. Ann. § 49.34, Subd. 2.(a) (West 1988 & Supp. 1997). See also Western State Bank of St. Paul v.
Marquette Bank Minneapolis, N.A., 734 F. Supp. 889, 893 (D. Minn. 1990) (upholding OCC treatment of section
47.52 as alimitation on de novo branching, not on branching through a merger, consolidation, or purchase and
assumption transaction).
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We note, however, that the applicant has advised the OCC that state banking regulators have
reservations as to whether Minnesota, following its conversion, can operate the branchesin
Pipestone and Forest Lake, both towns of 10,000 or less in which other banks have their
principal offices, without the consent of the banks that have their principal officesin those
places.”® In any event, we note that in light of the state’ s concerns about these two branches,
Minnesota has represented to the state that by July 1, 1998 it will resolve any issue existing at
that time with respect to its authority to operate these branches by obtaining the consent of the
relevant depository institution, divesting ownership of the branch or branches, or, if permitted
by applicable law, causing the branch or branches to be acquired by another depository
charter or charters held by the holding company.

b. Michigan

Michigan proposes to retain all of its currently operating branches and its approved but
unopened branch, all located in Michigan, after it converts to a national bank. Under
Michigan law, “a bank may establish and operate a branch or branches within any state, the
District of Columbia, or aterritory or protectorate of the United States. . . .” See Mich. Stat.
Ann. § 23.710(171)(1) (Callaghan 1991 & Supp. 1996-97). A Michigan state bank with its
principal office in Michigan could establish branches at all of the locations proposed to be
operated as branches by Michigan after it converts to a national bank. Accordingly, Michigan
may operate branches at those locations under section 36(c)*®

c. lllinois

5 We note that courts have long held that if the OCC's interpretation of state branching law may be
upheld on the basis of the language of the statute; the fact that a state agency or state administrator reads it
differently is not controlling. See, First National Bank of Fairbanks v. Camp, 465 F.2d 586, 597 (D.C. Cir. 1972),
cert. denied, 409 U.S. 1124 (1973) (stating that “neither the state nor federal administrator be empowered to veto
branch authorizations of the other. The state supervisors apply their state statute in evaluating bank branch
applications wholly independently of any federal supervision and we hold that the Comptroller may similarly
apply those same state statutes in evaluating national bank branch applications independently of control by the
opinions of the state supervisor”). See also, e.q., State of South Dakota v. National Bank of South Dakota, 219 F.
Supp. 842, 845, 851 (D. S.D. 1963), aff’d 335 F.2d 444 (8th Cir. 1964), cert. denied, 379 U.S. 970 (1965)
(national banks were not bound by state rule prohibiting establishment of branch offices or branch banks more
than fifty miles away from the establishing bank’s dom