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Q.

- INTRODUCTION

This remcval and prohnibition action was initiated by =:he
then Cffice of Enforcement of the Federal Home Loan Bank Beard
{"Bank Boarﬁ”}l on benhalf of the FSLIC against Jess A. Rodrigues,
the Chairman of the Beoard of Directors of Saratocga sSavings and
Locan Association ("Sarateoga") and Donmna A. Rodrigues, a Senicr
Vice President of Saratoga, for alleged violations sf
regulations, alleged unsafe and unsound practices, alleged
violaticens cof the conflict of interest regulations, and alleged

breaches of fiduciary duty.

Saratoga is a Califernia ‘saﬁings association with its
principal place of business in San Jose, California. <Califcrnia
Housing Securities, Inc. ("CHS"), a Califzcrnia corporation and
savings and loan holding Eampany, is the parent of Saratcga.
Since about late 1970, Jess A. Redrigues has owned, and continues
to own, all of the coutstanding stock issued by CHS. Since
September 24, 1984, CHS has cowned, and continues to own, all of

the cutstanding stock of Saratoga. Saratcga's accounts were

1 on August 9, 188% the Financial Instizutions Reform,
Recevery, and Enforcement Act of 1989 (Pub. L. 101-73, 103 Stac.
183 (198%)) ("FIRREA") was enacted. FIRREA aholished the Bank
Becard and its insurance arm, the Federal Savings and Lcan
insurance Cerperation ("FSLIC"). As the successor agency o the
Bank Beard, the Director cof the Office of Thrift Supervision
("CTS™}) is the appropriate perscon to determine the dispeosition zf
this matter. Section 401(h) of FIRREA provides feor the
continuation of the Bank Board's order in this matter, and
provides that it shall be enforceable by the Director of the C7S.
Accordingly, this matter may be adjudicated by the Director.
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2
insured by the FSLIC pursuant to Section 403(k) of the Naticral
Housing Act, 12 U.s.C., 1726(b) ("NHA"), but after enactment ¢
FIRREA con August 9, 158%, the accounts became insured Ly =zne
Savings Asscciation Insurance Fund ("SAIF"). Saratoga commencsed
operaticns on or about April 18, 1983, and it remains in

operation through the date hereof.

This action arose as a result of four unsecured loans rade

by Saratoga (and refinancing of such loans) to three

partnerships: a $400,000 lcan to the RH&C Venture regarding the
Cinnabar property (the "RH&C Venture”), a $456,000 loan to the
Tate and Lazares Venture, and twe loans in the amount of $800,000
each to the Continental <Can Property Joint Venture (tﬁe
"Centinental Can Venture®) (collectively referred tc as the
"Subject Lca;s"}. Mr. and Mrs. Redriguez were invelved with each

of the above three entitles at the time the lcans in gquesticn

were made.

The NHA and applicable regulaticns of the Bank Board, (=
effect at the time of the above transactions, authorized FSLIC ==z
proceed against a director or officer of a FSLIC-insured
institution who was in breach c¢f his or her fiduciary duty,
engaged in unsafe or unsound practices, or viclated Bank Board
regulations and whose conduct (1) caused the institution oo

suffer substantial financial loss and (2) demonstrated a willful

or centinuing disregard for the safety and socundness <f the

e
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instizution. These rules were designed to control risk ts the
FSLIC insurance fund and thereby protect the fund for the berefit

and protection of all depositors.

On December 30, 1%88 a Notice of Intention to Remove and
Prohibit (the "Notice") was issued against Mr. & Mrs. Rodrigues.
They were charged with acting singly and in concert (1) to cause
Saratoga to violate the FSLIC's regulaticon prohibiting loans-to-
affiliated-persons, 12 C.E.R. § 563.43(b): or (2) to engage in
acts, omissicns or practices which constitute breaches of their
fiduciary duties as directors or officers of Saratoga. The
Notice charged that by such viclaticns, practices or breaches of

..uciary duty, (1) they received financial gain, or (2) Saratoga
suffered substantial financial damage, and that such viclaticsns,
practices or preaches of fiduciary duty, (1} involved perscnal
dishonesty on their part, or (2) demconstrated a willful or

centinuing disregard for the safety or soundness of Saratoga.

The Administrative Law Judge ("ALJ") before whom this nmatter
was adjudicated issued a Recommended Decision with detailed
Findings of Fact and Ccnciusians of Law {a copy is attached as
Exhibit 1). The ALJ concluded that the Bank Board's findings in
the Nctice were fully supported by the record. {(Recommended
Decision at 42.) In this regard, the ALJ found that the business
assoclations involved in the Subject Loans each constituted an

..ﬁiliateé person” of Saratoga. {Recommended Cecision at 39.;
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He determined that Saratoga viclated § 563.43(b) by making zhe
Subject Loans. (Recommended Decision at 40.) In the ALM's
opinion, Jess A. Reodrigues participated in the making of the
Subiject Loans, and Donna Redrigues engaged in actions with her
husbénd whereby she participated in, and aided and abetted, t-e
regulatory viclations. (Reccmmended Decision at 41.) He also
determined that Mr. and Mrs. Rodrigues engaged or participated in
one or more unsafe or unsound pfactices in connection with the
Subject Lecans. (Recommended Decision at 40.) The Decisisn
states that during the period in question, Mr. and Mrs. Rodrigues
owed a fiduciary duty of loyalty to Saratoga and its depositors,
and engaged in acts, cmissicns, or practices which constituted

breaches o¢f their fiduciary duties owed to Saratoga and its

depecsitors. (Recommended Decision at 40.; The Decisicon alscg

states that Saratcga suffered substantial firnancial damage =ty

)
[EN

reason of the requlatery viclaticns menticned above, by rzason

L& ]

the unsafe or unsound practices and breaches of fiduciary dutv ¢
the Rodrigues', and that the Rodrigues had received financial
gain by reason of such violations. (Recommended Decision at 41.)

The ALJ further stated that the actions of Mr. and Mrs. Rodrigues

fai

perpetuated a fraudulent scheme of using ncominee lcans tha

redounded te their own perscnal benefit. (Recommended Decisizn

F

at 42.) He d terained that their acticns demcnstrated a willful

and continuing disregard for the safety and soundness <

Saratoga. (Recommended Decision at 42.)
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Section 903(a) of FIRREA now consolidates the removal and
prohibition autherity of the various banking agencies. This was
accemplished py amending § £(e}(l; of the Federal Depos:i:t
Insurance Act (the "FDIA"), 12 U.sS.C. 18i8{e) (1) to include the
remeval and prochirbitieon authority for all of the banking
| agencies, The revised provision, which applies to this matter,
essentially sets forth the same criteria for removal and

prohibiticn as was set forth in § 407(g) of the NHA.

The Director has examined the record of the proceedings in
this case and concludes that the Rodrigues' caused Saratcga to
viclate regulations, engaged in unsafe or unsound practices,
preached their fiduclary duties to Saratoga, received financial
gain as a result of such breaches, and engaged in perscn
dishcnesty and a disregard for safety and soundness principles.

Based on his findings that the RodriYues' caused Saratoga ==

violate the then existing Bank Board regulaticns and to coaomit:

unsafe and unsound practices and breached their fiduciary duties,
the Director issues an order prochibiting Jesse A. Rodrigues and
Jenna Rodrigues from participating in the conduct of the affairs
of Saratoga or any other entity as set forth in Secticn
8(e)(7)(A) of the Federal Deposit Insurance Act, as amended =ov

Title IX c¢f the FIRREA, codified at 12 U.S.C. § 1818(e)(7)(&).

N TV P
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II. gStatutory Prasework

The provisions of the FDIA that provide for remeoving a
director or officer and/or prohibiting him or her from furcher
participation in the affairs of a savings association and barring
his or her participation in any such association is Section
1818{&}.2 Removal and prohibition proceedings are designed =2
~control and limit the risk undertaken by federally insured
savings associations, including state~chartered associations such
as Saratcga, to limit the exposure of the federal insurance funds
(the Savings Asscociation Insurance Fund and the Bank Insurance
Fund), and thereby to protect the funds for the benefit and
protection of all depositors, by mandating prudent business
practices. Saratocga sought and received FSLIC, and subseguently
SAIT insurance of its deposits, and with that insurance ccmes the

burden of regulation.

Under Section 1818(e) of the FDIA, CTS may serve upcn an
"ingtitution affiliated party™ a notice cof its intention =t2

remcve or prohibit whenever in 0TS's opinion:

1) the individual has committed a breach cf
his fiduciary duty to the institution, gr has
engaged or participated in an unsafe c¢r
unscund practice with respect to the
assoclaticn, gr has committed a viclation of

2 Prior to FIRREA the provision applicable te savings and
lcans was contained in Section 407(g), 12 U.S.C. § 1730(q).

B T i 8 % e e
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any law, rule, or regulation, or a final
caase-and-desist order: ang

2) as a result of the breach of fiduciary
duty, unsafe or unsound practice, or
viclation, the asscciation has suffered or
will prebably suffer substantial financial
loss or other damage ¢or the individual has
received financial gain: and

3) the breach of fiduciary duty, unsafe or
unscund practice, o¢r vieclation evidences
personal dishonesty on the part of the
individual gr willful or continuing disregard
fer the %afaty or socundness of the
association.

3 gection 8(e) of the FDIA, 12 U.S.C. 1818(e) provides in
pertinent part:

(e) Removal and prohibition authority.

(1) AUTHORITY TO ISSUE ORDER. Whenever the
appropriate Federal banking agency determines
that ==

(A} any institution-affiliated party has,
dirsctly or indirectly =-=-

(i) violated ==

(I) any law or regulation;

(II) any cease-arid-desist order which Has
becoxze final:;

(III) any condition impecsed in writing by the
appreopriate Federal banking agency in
connection with the grant of any application
or other request by such depository
institution; or

(IV) any written agreement between such
depesitory institution and such agency:

(ii) engaged cor participated in any unsafe or
unscund practice in connection with any
insured depository institution or business
institution: eor

(iii) committed or engaged in any act,
emissicn, or practice which constitutes a
breach of such party's fiduciary duty:

(B} by reason ¢f the viglation, practice, or
breach described in any clause of
subparagraph (A} =

{i} such insured depositery institution or
business institution has suffered or will
proekably suffer financial leoss o©or other

damage;

T A WA i w mem e e e
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The term "institution-affiliated party" means any direc=zr,

officer,

holding

employee or controlling stockholder (other than a

company) of, or agent for, an insured depcs:

(ii) the interests of the insured depository
institution's depositors have been or could
be preiudiced: or

(iii) such party has received financial gain
or other benefit by reason of such violation,
practice, or breach; and

(C} such vioclation, practice, ¢r breach =--
(i) involves perscnal dishconesty on the part
of such party:; or

(ii) demonstrates willful or continuing
disregard by such party for the safety or
soundness of such insured depository
institution or business instituticn,

the agency may serve upon such party a
written notice cof the agency's intenticn to
remcve such party from office or to prohibit
any further participation by such party, in
any nanner, in the conduct of the affairs of
any insured depository institution.

Section 8(e) (3) provides:

(A) Suspension or prohibition authorized. If
the appropriate Federal banking agency serves
written notice under paragraph (1) or (2) te
any institution-affiliated party of such
agency's intention to issue an order under
such paragraph, the appropriate Federal
banking agency may suspend such party from
office cor prochibit such party from further
participation in any manner in the c¢onduct of
the affairs _.f tlie depositery institution, if
the agency -«

{i} determines that such action is necessary
for the protection of the depository
institution or the interests ef the
depositery institution's depositors: and

(ii) serves such party with written notice of
the suspension crder.

nanri

(44

-
-

(=
-

3
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9
institution.* The term "depesitory institution® includes any

savings association.

Jess A. Rodrigques since 13582 has owned and controlled
Saratoga, directly or indirectly. From 1982 through Septamter
1584, Mr. Rodrigues owned all of the ocutstanding stock issued bty
Saratoga. On or about September 24, 1984, he transferred all =zf
his Saratoga stock to CHS. Since about late 1970, Mr. Rodrigues
has owned, and continues to own, all of the outstanding stock
issued by CHS. Since on or about September 24, 1984, CHS has

owned, and continues to own, all of the outstanding stock of

Saratoga.

Mr. Redrigues has served as a directsr of Saratoga at all
times since it commenced operations in April 1983, and has served
as its chairman of -the board at all times since April 1985.
During the pericd from April 1983 through July 23, 1%87, Mr,
Rodrigues also served as an cofficer of Saratoga with the zitle
sometimes being president and other times being chief executive
cfficer. During the time that he served as an executive cfficer
cf Saratoga, Jess A. Rodrigues also served as a member of

Saratoga's lcan committee.

4 section 3(u) of the FDIA, 12 U.S.C. 1813(u).

B N L S ————



10
Donna R. Redrigues currently serves as a senior vicze
president ¢f Saratoga. Mrs. Rodrigues also served as a direczcr
of Saratcga during the pericds of September 27, 1982, througn
March 2%, 1985, and June 10, 1586, through June 28, 1988. During
these times, Mrs. Rodrigues was, and currently is, the wife of

Jess A. Redrigues.

III. Statement of FPactsg

The 0TS and the Director have reviewed the evidence of
recerd in this proceeding an@ the Administrative Law Judge's
Findings of -Fact Nes. 1 through 85 contained in his Recommended
Cecision at pages 2 through 33. We adopt tnese Findings cf Fac:t

L

a8 QUI QWI.

Jess A. Rodrigues and Donna R. Rodrigues filed excepticons to
these findings: however, we conclude that the exceptions seek the
inclusion of irrelevant and repetitive information that would nct

add significantly to the Findings.

While scme of the Fi-dirys of Fact appear %o state lsca.
cenclusions, on the whole we find the ALJ's factual findings are
supported by the recerd and we adopt them substantially in their

entirety. These Findings are not repeated here, but are
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duplicated as Exhibit 1. Moreover, where the Recommended
Decision did not provide citaticns to the record, we hrave

provided them. 3

The critical facts may be summarized as follows: Jess A.
Rodrigues has cowned and controlled Saratoga, directly =r
indirectly since 1982. He played a central role in tne
organization of Saratcga, and since Saratoga commenced operations
in April 1583, Mr. Rodrigues has served as a director, and served

as Saratecga's chairman of the board since April 1386.

Donna R. Redrigues currently serves as a senior vice
pfesident of Saratoga. She served as a director of Saratoga
during the periods of September 27, 1982, through March 23, 1983,
and June 10, 1¢%86, through June 28, 1388. During these Tires
Mrs. Rodrigues was, and currently 1is, the wife <f Zess A.

Rodrigues.

8}

i
i
0]

During the years 1983 and 1984 Saratoga entered into

o1
r
y
i
ib

transactions Dby making four separate loans. The

-
+

1

f

transactions at issue here are: 1} the RH&C Venture Regard

£

1]

the Cinnabar Property (Saratcga Lecan No. 80~003123; 27 the Tzt

r

el

and lLazares Venture Regarding the Marina Property (Saratsga

5 Throughout this opinicn, we make references ©2 =the
Administrative Record which includes a transcript ("Tr."), FSL
Exhibits ("GX"), and Respondent's Exhibits ("RX").

- -
R

A e e e
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12
No. 80-00473): and 3) the Joint Venture Regarding the Continental

Can Property (Saratoga Loan Nos., 80-00559 and 80-00560).

The Cinnabar Property venture with RH&C (the "RH&C Venture")
involved Saratcga's unaecuréd lean in the aﬁount of $400,000 made
to Richard A. Cristina and Murray B. Hall ("Cristina and Hall")
to help finance the acguisition of real property (the "Cinnabar
Property") by a business venture in which Mr. and Mrs. Redrigues

were co-venturers. (GX 3, p. 55.)

Cristina and Hall are the sole gereral partners of a
California deneral partnership named Cristira & Hall, which is in
the real estate development Dusiness. (Cristina p. 548:; Hall, z.
6§14.) In c¢onnection with their ‘activities involving *=he
investment 1n and development of real estate, they often enter
inteo partnerships .or joint ventures with third parcies.
(cristina, p. 560: Hall, pp. 615-16.) Cristina is the scn of
Vernon Cristina, a former director of Saratoga and friend ¢f Jess

A. Rodrigues. <(Cristina was personally acgquainted with Jess A.

Rodrigues, and had worked for Mr. Rodrigues' ccrporaticn and

parent of Saratoga, CHS durirm tre late 1970s. (Cristina, bp.
$49; J. Reodrigues, p. 10%50.) Hall has been personally acguaintad
with Jess A. Rodrigues for about ten vears. (Hall, p. 6818; . .

Redrigues, p. 1054.)
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On February 9%, 1984, Cristina & Hall entered inte an
agreement to purchase the <Cinnabar Property from Bay-valley
Ventures for $4,300,000. (GX 39; Cristina, pp. 552-53: Hall, pp.
620=-21.) A down payment of $50,000 was made. (GX 47, pp. 3, 5.)
¢n or before February 16, 1984,% Messrs. Cristina and Hall had
spoken with Jess A. Roedrigues about having him and his wife Donna
participate as investors in the Cinnabar property. At about that
time Messrs. Cristina, Hall and Rodrigues entered inte an oral
agreement concerning the Cinnabar Property which provided that
Mr., and Mrs. Rodrigues (together), Cristina, and Hall were o
acquire the Property, each to have a one-third wownership
interest, each to contribute cne~third of <he funds needed for
the acquisition, and each to share cne-third in the profits or

losses related to their ownership in the C<Cinnabar Propersy.

(Cristina, pp. 554-55; Hall, p. 617; Answer Par. 7.) The jcint
venture was to be called the "RHEC Venture." (Hall, p. 615; sas
GX 48.) "

In addition to entering into the joint venture agreement,
Jess A. Redrigues and Donna Rodrigues participated in varicu
activities in support ¢f the RHLC venture, including executicn ¢f

a lease agreement dated March 1, 1984, regarding a lease of rars

8 The ALY Decision nctes that the date of February 16, 1384
is supperted by a letter of that date indicating that Rodrigues,
Hall, and Cristina were removing contingencies to the purchase of

the property. (GX 40.)

T A e
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of the Cinnabar Warehouse to C.C.B.S. Warehousing Services, Inc.

{GX 41: Answer Par. 13.}

In mid-February 1984, the RH&C Venturers obtained approval
for a $3 million purchase money mortgage loan from San Francisca
Federal Savings and Loan Association ("San Francisco Federal™).
(GX 51; Hall, p.'656.) In crder to acguire the Cinnabar Property
nawever, RH&EC would still require another $1.3 million. (See GX
47, p. 38; Cristina, p. 553.}) The additional funds were cbtained
as follows: 1) $1 million from three line-of-~credit loans from
Crocker National Bank that were secured by a) a second deed of
trust against the Cinnakar property in favor of CHS and assigned
to Crocker, and b} a take-out commitment from CHS, prepared znd .
signed by Mr. Rcdriques:7 2) funds frem Saratega lcan no. B
0¢312 (the “Saratogé Loan"}; and 3} $150,CC0 contributed :y Mr.
and Mrs. Rodrigues. (GX 48; GX 49; GX 52; Cristina, pp. 361-52;

749=81; Hall, p. 659.)

Jess A. Rodrigues participated in the making cof Saractcga
lcan no. 80-00312, and he was instrumental in causing that lcan

te be nade. Lawrancé J. Winslow ("Winslow") who at the time was

The ALY Decisicon notes that wuring the course cfi =the
FSLIC's investigation, it issued a subpoena duges tegum o JHS
for documents regarding this $1 millien obligation cof CHS. (53X
78.) CHS, however, acting though its counsel, responded ts the
FSLIC that it had ne¢ deccuments regarding this $1 million
cbligation, and it implied that there was no such cbligat:icn. ‘
(GX 79: see J. Redrigues, p. 1172.)

B A ——
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serving as +the executive vice president and a directcr o

31

Saratoga testified that, In or about March 1984, Jess

»
{3

4
<

Rodrigques told him that Saratoga would be making this $40¢, o

unsecured loan, and that based on this infermation he gathersd
' 3

the decumentation to support the loan. (Winslow, pp. 104«6.
Cristina also testified that, in March 1984, he had met with Jess
A. Rodrigues in his office at Saratoga, and that they discussed
the making of the $400,000 lcan. C(Cristina testified further that
after this discussion with Jess A. Rodrigues, Mr. Rodrigues met
with Winslow to assist Winslow with preparing the documentation

in connection with the loan. (Cristina, pp. 7&4*15.)9

Winslew further testified that prior tc the funding of the
Saratoga Loan, neither Jess A. Reodrigues nor Donna Rodrigues
disclesed to Winslow or to Saratoga's becard cf directors that
they were participants with Cristind and Hall in the RHsC
Venture. (Winslow, pp. 111, 113, 128.) There is ne testimony cr
other evidence that conflicts with Mr. Winslow's testimeny on
this peint. Jess A. Redrigues did not give testimony =that
directly conflicted:with Winslow's testimony on this peint, b>u%

rather seens to imply that, immediately after the lcan was

5

-

8 Mr. Winslow served as the Executive vice president an
directer of Saratcga during the periecd from April 18, 13
through January 1985, and served as president of Saravcga £

January 1985 through February 22, 198s.

sy

S
-
22

ol
-

-
-
-

s Mr. Rodricues denies that, prior te the making ¢f =this

Fa d

lcan, he spoke with Winslew about paking the loan. (J.
Redrigues, p. 1069.)
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1s
funded, Winslow should have bheen able te figure out wnat
Rodrigues was inveolved in a venture with Cristina and Hall., (7,

Rodrigues, p. 1072.)

The $400,000 loan was funded on March 26, 1984 by the
issuance of two checks pavable to the order of Messrs., Cristina
and Hall: Cne for $300,000 (check no. 2396) and one for $100,000
(check ne. 23987). (GX 2; DX 1.) On March 26, 1984 a checxing
account was opened for RH&C at Saratega by Jess A. Rodrigues,
Qristina, and Hall with a deposit of $450,000. $300,000 of the
initial deposit was made by depositing check no. 2396, with the
remzining $150,000 drawn against a checking account of Mr. and
Mrs. Rodrigues' at Saratoga, bearing the name "J. A. Rodrigues &

venturer."*? (GX 48: GX 49; Hall, pp. 633-:7.)

The acguisition of the Cinnabar Property by the RH&C Venturs
was consummated on March 28, 1984. (GX 47, p. 38.) The clcsirg
documents show that the RH&C Venturers, (which included Mr. arnd
Mrs. Rodrigues), took title to the Cinnabar Preperty on March 23,
1584, as shown by thq deed recorded with the county land records.
(GX 53.) After application of the San rrancisco Federal lcan
proceeds, and the $1,000,000 lcan made to the Venture by CHS (:the

proceeds of which were funded by the C.cckur Lean), applicazizn
b4

0 The issuance of this $150,000 check caused the J. A.
Redrigues & Venturers account to be coverdrawn. (GX 76; GX z.
Rodrigues, pp. 1184-67.)

RO
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of tax prorations, a commission due Cristina & Hall, and cre:
for the $%0,000 escrow deposit, the amount of cash due az =he
closing was $231,083.07. (GX 47, p. 38.) This amount was
derived, in whole or in park, froi the proceeds of the Sarazoga
Loan. This is because 1) the escrow documents show that the
$231,083.07 amount was deposited into the escrow by a check drawn
against the RH&C checking account at Saratoga (GX 47, p. 10), and
2) $300,000 of the $450,000 that had been deposited inte the RH&C
checking account was derived from the proceeds of the Saratoga

Loan.

In 1984, RH&C leased the space in the Cinnakar Property

warehouses, and Mr. and Mrs. Redrigues executed various of the

lease agreements on behalf of the lessor. (GX 41.) The Cinnakar

Property remained fully leased during 1983 and 1385. (Hall,
_ o e

£.664.) RH&C conmmenced the disbursement of profits to each £

the RH&C venturers on February 1, 198%, by issuing a check in the
amount of $1,000 to Jess A. Rcdrigues. (GX 55, p. 1.

Thereafter, RH&C made disbursements of profits virtually on a
monthly basis, derived principally from the positive cash flow
from the rantal cf=the Cinnabayr Property. (Cristina; p. 7i3.;
Threugh July 1, 187, RH&C made disbursements te Mr. and Mrs.
Rodrigues in an aggregate amcunt of $216,000, including a2
disbursement ¢f $170,000 on January 16, 1987, and a disbursement

of $25,000 on April 1987. (GX 55; Cristina, p. 720: Hall, gp.

667-71.)
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The Saratoga Loan tecame due and payable on March 26, 1383,
but the loan was not paid off on or before that date. Instead,
Saratoga refinanced the lcan by mékinq its lcan no. 80-00S18 in
the principal amount of $400,000 (the "Refinance Loan"), which
was to be due and payable on April 8, 1986. (GX 56; see GX 2 pp.
347~-48; Cristina, pp. 7%2; BRall, pp. 674-75%5.) Again, Mr. and
Mrs. Rodrigues concealed from Saratoga‘’s lcan committee and board
vt directors—that they were invelved with Cristina and Hall in

the RH&C Venture. This conclusicn is supported by a document in
Saratcga's file for the Refinance Loan, entitled "Commercial and
Misc. Underwriting Sheet," which shecws that on March 26, 1985,

the fellowing three members of Saratoga's lcan committee approved .

[

this refinancing: Jess A. Rodrigues, Gary Roedrigues, and Dav:id
Huibregtse. (GX 2, pp. 324, 326; Hulbregtse, p. 795-96.) Mr.
Huibregtse currently serves as a vice president of Saratecga, and

since 1586 has been the head of Saratoga's major lcan department,
il

which processes the paperwork for portfclic loans. The
document also states that the Refinance Loan was underwritten oy
Huibregtse. The tes;imcny of Huibregtse also shows that Jess A.
Rodrigues had not disclosed to him that Mr. and Mrs. Rodrigues

were involved in the RH&C Venture. (Huibregtse, pp. 797-9%9.)

1l portfolio loans are conforming lcans made by Saractcga
which were generally retained in Saratoga's lcan pertfelic and
were not marketed to secondary market agencies (the Government ‘
Naticnal Mortgage Asscciation, Federal Naticnal Mcrtgage
Association, and Federal Home Loan Mortgage Corporaticn).

P A B Y R A R
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The Refinance Loan was not paid off on or before trs ZHus
date of April 8, 1588, but rather was extended by Saratcga until
August 1, 1988, as memorialized by an executed extensicn
agreement dated March 31, 1986. {(GX 2, p. 344; Cristina, »p.
733.) The extension was approved on March 25, 1986 by Mr.
Huibregtse and Mr. McDenald, both members of the locan committes.
(FX 2, P. 345.) Mcbonald's testimony suggests that, in March
1986, he was not aware that Mr. and Mrs. Rodrigues were involved
in the RH&C Venture. (McDonald, pp. 905-8.) The Refinance Lcan
was paid off on or about September 5, 1986, with a cashier's

check issued by Wells Fargo Bank. (GX 2, pp. 331-34.)

A consclidated loan in the amount of $3 million was made zv
General Electric Credit Corporation ("GECC") on January 14, 1%87.
(GX 5g; Hall, p. 680.) The promisgsory note for Lhis
consolidation lcan was signed by each of the RH&C venturers,
including Mr. and Mrs. Redrigues. (GX 57.) The loan proceeds
were used, jnter alia, to pay off the 1) $3 millien lean from San
Francisce TFederal and 2) three Crocker line-of-credit lcars
aggregating $1 million (prior %o such pay-cff Crocker merged inzs
Wells Fargo Bank). {See, escrow files o¢f Valley Title Company,

eECTYOW nNC. 197873, GA 58.) cut of the GGECC lcan proceeds,

3

$878,819.23 was disbursed to RH:iC. (GX 58, p. 18; GX 59, tpm. I~

e

oF

-
-

£t
11}

4.; RH&C used a porticn of these funds for disbursenment

(11
1]

venturers, and $170,000 of these funds were disbursed 2o Jes
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Rodrigues by a check dated January 16, 1987, which was issued
against the Cristina & Hall Clearing Account. (GX 35, p. 13:

Cristina, pp. 720~30:; see Answer para. 15.)

On September 23, 1987, Mr. and Mrs. Redrigues sold their
one~third interest in the Cinnabar Preoperty to Mr. and Mrs. Gene
Carter, co-trustees for $440,000 plus the assumption by the
Carters. of Mr. and Mrs. Rcdrigues' cbligations to GECC with
respect %o the consolidation loan. (GX 61, pp. 108, 233-31;
Cristina, p. 735; Hall, pp. 6950-91: see Answer para. l16(a).) The
net amcunt of the sales proceeds disbursed to Mr. and Mrs.
Rodrigues was $381,583.08. (GX 62, p. 1:; GX 61, pp. 103, 108:; GX
70.) ~As a result, Mr. and Mrs. Rodrigues received rerscnal
financial gain in the net amount of $447,3581.08 by virtue of

their participatioen in the RH&C Venture as follows:

A

RH&C profit distributicens . . . .$216,000.00
PLUS: Net proceeds of sale
to Carters . . . . . . .+ . . . 381,583.08
LESS: Centribution to RH&C . . . 180.900.00
Total . . . + + « « + « + . $5447,3583.08

B. The Tate and lazares Ventures

Mr., Rodrigues and Ronald M, Tate ("Tate®™) have Léen
personally acquainted since about 1862, Suring the pericd 1880C
through 158%, Mr. Rodrigues and Tate were friends and business

asscciates, and from 1984 through 1986, Mr. and Mrs. Redrigues

R e
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lived across the street from Tate. (Tate, pp. 368-89%9, 172.;
Prior to the spring of 1984, Mr. and Mrs. Rodrigues nad heen
involved in wvaricus real estate investments with Tate and Dav:id
.. Lazares ("Lazares"). Their first investment together was :n
the los Gatos Golf and Ceountry Club property in 1$7% or 13889,

(Lazares, pp. 130-5%; Tate, 377; J. Redrigues, p. 103%.)

Lazares testified that Mr. Rodrigues had once remarked to»
him and Tate that his sole ownership cof a savings and lean was
"like his own private cookie jar, he could borrow mnoney, make
deals, make transactiens, and he could deo whatever he wanted
because he was the single shareholder of all the stock."!

(Lazares, p. 196; see, Tate, p. 375.)

Tate and Lazares are In the real estate develcrmen:s
business. During the pericd including 1983 through 1883, they
cperated through two businesses owned by them: Regency Monarch
Development <Ccompany ("Regency Monarch®") and Regency Monarch
Realty Management. (Tate, p. 367; Lazares, pp. 184-85.) 2y
early 1985 Saratoga had made many lcans to Tate and Lazares.
(Winslow, p. 145.) MWhenever Tate and lLazares were interested in

cbtaining a loan from Saratoga, they would discuss the propesal
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with Jess A. Rodrigues perscnally. . (Lazares, p. 198: gsee,

winslow, p. 117.)%2

In late March 1984, Regency Monarch entered ints an
agreement to purchase approximately 3.9 acres of real property in
Marina, Califernia (the "Marina Property"), for a price cf
$500,000, to close in or about November 1984. (GX 13-A; GX 13-8:
Tate, pp. 380~81; Lazares, pp. 210~13; Answer para. 19.) Shortly
after the purchase contract was entered into, Tate contacted Mr.
Redrigues to ask him whether he would be interested in
participating in the purchase transaction. Several discussions
followed, and an oral agreement was reached. (Tate, pp. 381-8%5.)
Two written agreements were drawn up, but were never executed by
the parties. The coral agreement provided for Mr. and Mrs,
Rodrigues (quether}, Tate and lLazares to cwn or share cne-thirs
of the Marina Property, the costs assdciated therewith, and  the

profits cor losses (the "Marina Venture"), (Lazares, pp. 217-13:

Tate, pp. 391, 428; Answer para. 20.)

on November 5, 1584, the Marina Venture consummated Lts

acguisition of the Marina Property, with record title being

12 rate testified that in or about 1984, Mr. Rodrigues told
him that Tate nad a line of credit with Saratoga f:r about $1.3
million, and Mr. Redrigues' testimony corroborates this. (Tacze,
pp. 453; Rodrigues, p. 1119.) However, Winslow testified that ne
was not aware that Saratcga had in fact granted such a line c¢f
credit, and that at that time Saratega did not nave the
facilities to make line-of-credit loans. (Winslow, pp. 118~-13:

see alsg, Huibregtse, p. 831.)

o i T 0
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recorded in the names of Tate and Lazares, since the Mr. and Mrsg,
Redrigues had asked not to take record title to the Marina
Property. (GX 17 =-- especially gege, pp. 96; Tate, p. 403; seg
also, G¥ 23.) In fact, it was nbt until March 1985 so that a
censtruction loan from Home Federal Savings and Loan ¢f San Diege
could be funded, that a deed was reccrded in the county lanrd
records showing their interest in the Marina Property, (See
Answer para. 28.) The down payment was funded with the proceeds

of an unsecured loan-made by Saratoga (Saratoga Loan Ne. 80~

00473) in the amount of $456,000 (the "Saratoga Marina Locan™).
Tate was the sole obligor on the promissory note, but he
testified "well, ves, I signed the note, bhut the ventuyre was

responsible for the repayment." (Tate, pp. 397-98, gee, GX 17;

GX 4: Lazares, pp. 230~-31.) This is alsc supperted by the fac:
that on Mr. and Mrs. Rodrigues' signed personal financial
statement dated as of December 31, 1984, a loan payable was
reflected in the amount of $152,000 (cne=third of the Saratcga
Marina Leoan) under the heading "private loan, Marina land." (GX

72: J. Redrigues, p. 1099.}13

The record indicates that Jess A. Rodrigues participated in

the making of, and caused Saratocga to make the Saratoga Marina

13 Altheough Mr. and Mrs. Rodrigues signed this perscnal
financial statement and it was received by Hcme Federal on
February 11, 1585, Mr. Recdrigues testified that he did not know
of the existence of the $456,000 lcan until March 15, 198s%. (7.
Redrigues, p. 1179.) The ALJ stated that Mr., Rodrigues'
testimony on this point is not credible.

S T —

LT r e



24 o

Loan., Tats testified that "Jess" loaned him the money "in ile

s

of putting up the nmoney himself, as I recall." (Tate, pp. 3%7-
98; gee alsg, p. 39%92.) Tate further testified that he never ret
with lLarry Winslow concerning tﬁa Saratoga Marina Loan, but
rather "my business was with Mr. Rodrigues."” (Tate, p. 40l.) In
this regard, Mr. Winslow testified that while he prepared
documentation for the Saratoga Marina loan, he was informed akbout

the lcan by Mr. Rodrigues. (Winslow, p. 125; gee alsg pp. 122-
S— A B

Mr. Rodrigues testified that he was con vacation in China
during late Octcber and early November 1984, {J. Rodrigues, p.

1100-09.) However, this does not conflict with the testimony of .

Tate and Winslow, because Mr. Winslow's testimeony suggests that
Mr. Redrigues participated in the lcan decision well before cthe

Saratoga Marina Loan was funded and documented. In facz, Mr.

[ o8]

Redrigues testified that he had met with Tate on September

I

.y

0&

*-

1984, and at that time they talked about financing for =t
purchase of the Marina Property. (J. Roedrigues, p. 1104; Answer
para. 22(b).) Mr. and Mrs. Reodrigues did not at any %time pricr
to the making of the Saratcga Marina Loan inform Mr. Winslew cr
Saratoga's board of directors that they were involved 1in a
venture with Tate and Lazares with respect tc the Marina

Property. (Winslow, pp. 126, 129, 149.)
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In order to cbtain funds for the development <f the Marina
Property Dby the building of an apartment complex, the Marina
Joint Venture participants applied to Home Federal Savings and
Loan Association of San Diegeo (ﬁﬁcme Federal®™) for a securasd
loan, the prcceeds of which would be used to 1) pay off the
Saratoga Marina Loan, and 2) finance the construction of the
apartment complex (the "Home Federal Lcan")., (lLazares, pp. 232-

The Saratoga Marina Lean beéame due and payable on January
1, 1985, (GX 6, p. 12%.) Since the Home Federal Loan would net
be ready for funding by that date, Tate brcught this to the
attention of Mr. Rodrigues, who arranged to have Saratoga extend
the due date of the Saratoga Marina Leoan until March 1, 1883,
(Tate, pp. 403-4.) Winslow prepared the dccumentation regarding
the extension, and Tate and Winslow® {on behalf of Saratcga;
executed an agreement moving the extension to March 1, 1985. (G¥
4, P. 94.) The Saratcga Marina Loan was paid off in late March
1985 with funds from the Home Federal Loan in the amount cof
#3,319,000. (GX 5, pp. 298-99:; GX 16 pp. 64~85; Lazares, ©p.
231.) Tate, Lazaréé, and Mr, and Mrs. Rodrigues executed the

promissory note for the Home Federal Loan. (GX 24 (promisscry

nete} ., )

Documents in Home Federal's file for this lecan shew that ne

later than January 22, 1985, Hcome Federal was informed that Mr.

N T
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and Mrs. Rodrigues would be borrowers on the Heme Federal Lcan.
(GX 16, pp. 2-3; see alsg p. 93, an internal memcrandum of Heme
Federal suggesting that Mr. and Mrs. Rodrigues were intended as
naxed cbligors as early as November 1984.) Both Mr. and Mrs.
Rodrigues signed variocus documents in connection with obtaining
the Home Federal Loan. (GX 16, passim.) In additicn, the
borrowers were required to contribute $574,148.06 of their cwn
funds to a collateral pledge acccunt, and in early April 1985,
Mr. and Mrs. Redrigues contributed $200,000 of their funds o

that account. (GX 18, p. ll; lLazares, pp. 240-41; Tate, pp. 405,

408~19.)

An 84 unit apartment complex was Gtuilt on the Marina
Property, and the units in the complex were quickly rented sus.
{Lazares, p. Z2Z42; Answer para. 29.) In March 1986 & permiriént
lcan was cbtained from Home Federal in the amcunt of $3,8%0,CCQ.
(GX 25:; LlLazares, p. 242; Tate, pp. 419-21.) Profits wers
diskbursed to the venturers beginning on March 26, 19886, with 2z
total of $157,663.33 disbursed to Mr. and Mrs. Rodrigues through

June 10, 1986. (GX 19; Lazares, pp. 243~47; Tate, p. 424.)

On December 31, 1986, the Marina Property was scold =2

-~

e
R

william Brooks and Verling Brocks for a price of $5,235,000.

- -
EC

©f the net sales proceeds a check in the amount of $322.22

was issued to Mr. and Mrs. Redrigues. (GX 22 (gee, pp. 4. 38, .
39): Lazares, pp. 253-56; Tate, pp. 428-32; 3, Answer para.

AT M W . O S
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30.) As a result of their participation in the Marina Venture,
Mr., and Mrs. Rodrigues received perscnal financial gain cf ax

least $276,253.29, determined as follows:

Sales proceeds . . . . . $322,037.87

PLUS: Profit dlstrlbutions . 187,683.33

LESS: Contributions . 7
Net personal benafit . $276,283.2¢9

TN S R S A i

Cn or about June 26, 1985, Lazares was informed by a real
estate agent that a Ron Sakauye held an option %o purchase from
the Centinental Can Company by July 1, 198%, .a parcel of real

property with  improvements in  San  Jese, California (the

"Centinental Can Property”) for a price <f $1,500,000. Mr,
Sakauye was willing tc sell the option_ for $350,000. (lLazares,
263; Tate, P. 442-44.) On the following day, Tate and Lazares

met with Mr. Rodrigues. At that meeting, Tate and lLazares asked
whether Rodrigues could arrange fcor Saratoga to lend =them $1.3
million on or before July 1, 1985, so that Tate and Lazares could
purchase the Continental Can Property. (lLazares p. 265.) That
day, Tate and Mr. Rodrigues visited the conti inental Can Propert

(Tate, pp. 447-48.) ¥r. Rodriguez then informed Tate that e

would cause Saratsga to provide the $1.6 million in financing.

T,
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He also told Mr. Tate that "since we're deoing this witcn
Saratoga Savings, I would like to get scme sort of an additcional
kicker for Saratoga Savings." (Tate, pp. 450-51; gee Lazares,
pp. 266~70.) When asked by Tate wﬁat he meant, Mr. Rodrigues got
very specific, and said "I think it would be fair, in addition =2
us getting our interest rate on it, that we should get an
additional $200,000." This would be secured Sy 2 note and deed
of trust, interest free, to be paid at the time of the
refinancing or sale of the property. {Tate, pp. 45%50~51; see

Lazares, pp. 266=70.)

on  June 28, 1985, Saratoga, with  Mr. Rodrigues’
participation, made and funded two unsecured saoo,doe loans: cne
to Tate (Saratcga Loan No. 80-0055%}) and <he other %o Lazares
(Saratcga Loan Ne. 80-00560) (collectively the "Continental <Can
Loans™y. (GX 7: GX 8; GX 66: Huibregtse, pp. 826, 828, 833-34,
836.) The loan files for each of these loans contain a document
enti;led "Commercial and Misc. Underwriting Sheet," signed by Mr.
Rodrigues, Warren G. McDonald and Mr. Huibregtse on June 28,
1985, which docunment indicatas that the purpcse of the lcan was
to purchase the Continental Can Property. (GX 7, pp. 191, 192:
GX 8, p. 481.) (Mr. McDonald currently serves as the president
and as a director of Saratcga. He was hired by Mr., Rodrigues as
an executive vice president in February 1985 te replace lLawrence
Winslow. Since March 198% Mr. McDonald nas been a director cf

Saratoga and a member of Saratoga's lean committee.) No¢ menticn

AN e s
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is made of the $200,000 equity kicker, and no disclosure of ivg
existence was made Dby Mr. Rodrigues to Mr. McDconald or Mr,

A

Huibregtse. (McDonald, p. $%28; Hulbregtse, pp. 829, 8134, 846.:

Mr. Redrigues denies the existence of the equity kicker.
(J. Reodrigues, p. 1122.) The ALJ determined that Mr. Rodrigues’
denial that he had not negotiated the equity kicker is not
credible. He concluded that Mr., Rodrigues failed to disclese the
existence of the equity kicker because he decided that he would
attenpt to take a personal equity interest in the Continental Can
Property in lieu of having Saratoga receive the $200,000 equity

kicker. (ALJ Des. 28.)

on Julyiz, 1985 Tate and lLazares consumnated their purchase
¢f the Continental Can Property by using the $1.6 million loaned
tc them through the Saratega Continental Can Leans. Within a Zay
¢r twe thereafter, Mr. Redrigues arranged with Tate and Lazares
for himself and his wife to obtain a one-third non-reczrd
cwnership interest in the Continental Can Property in lieu of the
Saratoga Equity Kicker. {Tate, pp. 45%=61.) This was
accomplished by Taéa, Lazares, and Mr. and Mrs. Rodrigues
(together) entaring into an coral agreement (the "Continental Oral
Agreezent"), which provided for each party tc share one-third of
the ownership interest in the Continental Can Property, costs and
expenses of acquiring and operating the property, and prefits or

losses. (Tate, p. 466; Lazares, pp. 263-73.) Mr, and Mrs.

R e
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Redrigues reported their ownership in the Continental can

Property on their 1985 Federal Income Tax Return. (GX 73.;

Until about May 1387, Mr. and Mrs. Redrigues concealed from
Saratoga's management and board of directors that they had
acquired an interest in the Continental Can Property in 1985.
(8ee Huibregtse, p. 834; McDonald, p. 891.) When Federal and
Sate savings and loan examiners commented on this matter ts the
management of Saratoga in May 1987, Mr. Rodrigues told McDonald
that he had acquired an interest in the Continental Can Property
in PDecember 1585, noft July 1985. (McDonald, pp. 919-21: GX 68;
see GX 45 (letter from examiners).) This same false informatiocn

was relayed to the board cof directors of Saratoga. (See GX 89,

p. 18.)

+

garatoga from October 1, 1885, to January 1, 1986, (GX 7, p. 1831;
GX 8, p. 495.), in order to allcw Tate and lLazares more time =tz
obtain financing from Heme Federal. (Tate, pp. 494.) In
Decembar 198% the Continental Oral Agreement was reduced to
writing and eaxecuted ﬁf the parties as a "Preliminary Partnership
Agreement, dated December 24, 1985. (GX 26.) Mr. Redrigues
asserts that he and Denna Redrigues did not become partners :n
the Ccntinental Can Joint Venture until December 1985. (.
Redrigues, pp. 1121-22, 1184.) The ALJ concluded that Mr.

Rodrigues' testimony on this point is not credible (ALJ Decisicn o

L
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p-31.) because 1) it is contrary to the credible testimony of
Tate and lLazares; and 2) it is inconsistent with information sec
forth in the Rodrigues' 1985 persconal Federal Income Tax Returrs.

(GX 73 @ Statement 5, pp. 10-11.)+%

Home Federal made a loan to Tate and Lazares in Decemcer
1385, in the amount of $3,564,000, secured by the Continental Can
Property. (GX 30, pp. 58-39.) Mr. and Mrs. Rodrigues were not
cbligors on this lcan. In this regard, Tate testified that Mr.
Rodrigues had told him he did not want to go of record, but just
wanted to get payment for his one-third interest at thae end.
(Tate, p. 469; gee Lazares p. 287.) With the proceeds of the
Home federal loan, the Saratoga Continental Can Loans were paid
¢ff on December 27, 19885, (Lazares, p. 2%2: Tate, pp. 475-76.

Alse on that date, the excess funds from t-e Home Federal lcoan

14 e, Rodrigues refused to produce this dcocument £ the
FSLIC. First he refused to produce it (and other tax returns) in
compliance with the FSLIC's investigative subpcena dyces tecun
dated May 12, 1988. The FSLIC obtained a Federal court order
directing Rodrigues to comply with the subpoena, but he has not
dene so in light of a stay of that order issued in cennection
with his appeal of the lcwer arder. L V. Jess A, rigues,
Ne. C+-88~-20472~WAI (N.D.Calif., subpoena enforcement aorder issuad
Nev., 28, 13888), appea) dockered, No. 89-15084, (3th Cir., Jan.
£3, 1989} (concerning Filfth Amendment assertion). Mr. Redrigues,
again inveking his Fifth Amendment privilege, refused to produce
this decument, during the course of this proceeding, in response
to the Government's First Request for Production of UOocuments.
$ee, the Respondents’' Response thereto dated April 7, 1989.

o L e s
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were disbursed to the 3Joint venturers, with Mr. and Mrs.

Rodrigues getting $143,000. (GX 31, pp. 5-6: Lazares, p. 251.)-

on April 15, 1986, the Contiﬁental can Property was sold o
Mr. and Mrs, Stan Davis, Trustees, for $3,300,000, (GX 33
(escrow file):; gee Answer para. 45(a).) Mr. and Mrs. Redrigues
received personal financial gain of approximately $224,%%59 frcnm
the sale of the Continental Can Property, determined as fcllows.
The Continental Can Joint Venture Partriers took part of the sales
consideration in the feorm of 2 secured promissory note in the
amount of $200,00C, payable to the crder of Tate, Lazares, and
Jess A. Rodrigues and Denna R. Rodrigues. After payment of the
Heme Federal lcan, Mr. and Mrs. Rodriques raceived twe checks in
the amounts of S$155,816.7% (GX 34, p. 44.), and $1,742.10 (GX 34,
p. 45.) respectively. In addition, another $62,000 was diskurssad
to Mr. and Mrs. Rodrigues by the Conéknental Can Joint Venture.
(GX 35, pp. 1-2.) Finally, Mr. and Mrs. lavis paid off zre:rr
$200,000 preomissory note (plus interest), and Lazares appliesd
cne-third of this amount (approximately $67,000) for the benefit
of Mr, and Mrs. Rodrigues. (Tate, pp. 479-82; Lazares, pp. 296~

302, 310.) Mr. and Mrs Rodriguez received approximately $343,353%

3 1n early January the partners had to reimburse a porticn
cf this distridution since it was more than should have GCeen
distributed. Thus Mr., and Mrs. Rodrigues reimbursed the joint
venture $24,000 by issuing a check out of their JARDCNA
Investnents checking account at Saratcga. (GX 32: Fleischman,
pp. 959-60.)

T g e
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of personal financial gain from their participation in the

Continental Can Joint Venture as follows:

Net sales proceeds . . . . . . $224,559
PLUS: Decenber 1985

distribution . . . . . . . 143,000
LESS: January reinbursement . 24.000
Net perscnal benefit . . . $343,55%

on December 30, 1988, FSLIC issued its Notice of Intention
to Prohibit and a Notice of Hearing (the "Notice"). The Notice
charged that a) Mr. and Mrs. Rodrigues, directly or indirectly,
singly and in concert: 1) caused Saratoga to violate the FSLIC's
regulation prohibiting lcans-to-affiliated-persons, codified at
12 C.F.R. § 563.43(b): or 2) engaged or participated in unsafe cr
unsound practices in connection with Saratoga:; or 3) engaged in
acts, cmissions or practices which constitute breaches of their
fiduciary duties as directors or officers of Saratoga: b) by
reasoen of such vioclations, practices or breaches of fiduciary
duties: 1) Mr. and Mrs. Redrigues received financial gain: or 2)
Saratoga suffered substantial financial danage:; and <) such
violations, practices or breaches of fiduciary duty, 1) involved
personal dishonesty on the part of the Rodrigues!, or 2]

demonstrated a willful or continuing disregard for the safety cr

Y
3
(131

scundness of Saratoga. Between April 18 and April 28, 1%2&%

ALT conducted a hearing on the charges against Mr, and Mrs.

R AT
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Roedrigues, pursuant tc the provisions of the Administrative
Procedure Act, 5 U.S.C. 554~557, and the Bank Board regulations
governing enforcement proceedings, 12 C.F.R. 509.1-509.22., After
the evidentiary hearing ended, Enforcement and Counsel for Mr.
and Mrs. Rodrigues filed their propesed findings of fact and
conclusiocns of law, and the parties filed briefs and reply
briefs. On July 17, 1989 the ALJ issued his Recommended Decision
with Findings of Fact, Conclusions of Law, Discussicn, and a
Reccemmended Order ("Recemmended Decision"). The Reccmﬁended
Decision establishes the necessary elements for issuance of an
order of prohibition under Section 1818(e) of the FDIAL® and
supports the ALJ's recommendation that the 0TS issue an Crder of
Prohibition prohibiting Jess A. Rodrigues and Donna Rodrigues
pursuant to § 1818(e} of the FDIA from participaticn in the
affairs of Saratoga pursuant to § 1818(e)(3)(A) from voting,
acting, or serving as directors, qﬁ:iaars,_ or employees ¢

Saratoga, or any other "FSLIC Insured Institution. "1’

On August 18, 1989, Enforcement filed with the Secretariat a

document entitled "Notice of Substitution of Part, Motion for

16 As noted under the Statutory Framework portion <f this
Final Decision and Order, the ALJ evaluated this matter under §
407(g) of the NHA, which was abolished by the FIRREA. However,
the essential provisicns of § 407(g) are now found in § 1818
the FDIA.

-
-
o~ &
o

17 tme terminclogy corresponding to  "FSLIC Insured
Institution" as a result of FIRREA is any entity as set forth in
Section 8(e)(7)(A), as amended by Title IX of the FIRRE},
codified at 12 U.S.C. § 1818(e} (7)Y (A).
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Expedited Issuance of Final Order; and Revised Propused Form of
Crder" ("Notice of 3Substitution®}. The Notice of Substitutisn
explains certain changes in the Federal law regarding the instanz
enforcement proceeding due to the operation of the FIRREA, 1In
summary, the Director of the OTS is substituted for the FSLIC as
the appropriate party to determine whether a removal-and-
prohibition order should be issued, and the Director of CTS has
the power to issue such an order pursuant to Secticn 8(e) of the

FDIA, 12 U.s.C. § 1818(e), as amended by FIRREA.

Subsequently, Mr. and Mrs. Rodrigues filed Exceptions to the
Recommended Cecision on August 21, 1%85. Enforcement filed a
Response to Respondents' Exceptions to Administrative Law Judge's
Findings and Conclusions on September 5, 1989. While <«he
the faéﬁual” findihéé of the ALJ to include additional non-
material facts. Enforcement agrees with the legal conclusions of

the Recommended Decision.

V. Discussion

As a result of the transactiocns describe apove, S3Saratoga
suffered approximately $1,067,39%5 in damages through the
usurpaticn of corporate cpportunities by the Raspohdents. aAll of
the above transacticns were completed in violation of the then

existing Bank Beard's, and current OTS regulations. In all <f

the <transactions, Jess A. Reoedrigues and ©DConna Rodrigues

e,




. o

intenticnally secured personal financial benefits for themselves
tc the detriment of Saratoga, causing Saratoga to make, unsecursd
lcan transactions which made no econcmic sense for Saratcga

without including the benefits derived from such transactions by

the Respondents.

Flagrant and repeated disregard of the Bank Board
regulaticons, unsafe and unsocund practices, and breach cf
fiduciary duties of this nature by the Respondents warrant the
impesition of the Director's enforcement measures. These acticns
evidenced a willful and continuing disregard for the safety and

scundness of Saratoga, The ALY found that:

The actions of Mr. and Mrs. Rodrigues show
that they perpetrated a fraudulent scheme of
using "nominee loans" that redounded to their
own perscnal benefit. .. .. They - (i}
surreptitiocusly orchestratdd self-dealing
transactions: (2} affirmatively <oncealed
infoermation from Saratoga's Bocard of
Directors regarding the aforesaid practicss,
breaches of fiduciary duty, and vieclations:
and (3) deceptively misinformed Saratcga's
senicr management about their role in the
Continental Can Venture. Accordingly, the
actions of Mr. and Mrs. Rodrigues in
connecticn' with the aforesaid vioclations,
practices, and breaches of fiduciary duty
involve ‘T"perscnal dishonesty" within the
neaning of section 407(g) of the NHA.

(Recommended Decision at 42.)

A L A B8, 0.5, b w0
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The Director agrees for the reasons stated below that all
the charges against Jess A. Rodrigues and Donna Redrigues should

be sustained.

A. The First Element: Committing Regulatory Violations,
Breach of Fiduciary Duty, Engaging in Unsafe or Unsound

Bractices.

The first element of 12 U.S.C. 1818(e) has three alternative
subparts, and the Covernment need only prove that one of the
subparts has been established to satisfy the requirements of the
element. The Director has determined that the misconduct of Mr.

and Mrs. Rodrigues satisfies all three subparts of the first

glemant.

1. Jess A. Redrigues and Donna Rodrigues Participated in
Vi i o ecrylat ]

a. Legal Standard

12 C.F.R. § ©563.43(b) prochibits the making o¢f lcans =2

"affiliated persons." During the period from March 1984 through

pat |

June 1385, paragraph (b) {1} of that regulaticn provided, |
pertinent part, as follows: "(1) No insured instisuticon or
subsidiary thereof may, either directly or indirectly, make a

1) -
-

fo

loan to any affiliated person of such institution

C.F.R. § 563.43(b)(1)(1985 & 1986). During the relevant periazd,
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the FSLIC's definition of the term "affiliated person" provided

in pertinent part as follows:

(d}) Any corporation or organization (other
than the insured institution or a corporation
or organization through which the insured
institution operates) of which a director,
officer or centrolling person or such
institution: . . .

(2) is a general partner; [or]

{(3) Is a limited partner whe, directly or
indirectly either alcne or with his spouse
and the members of his immediate family who
are alse affiliated persons of the
institution, owns an interest of 10 percent
or more in the partnership (based on the
value of his contribution) or who, directly
or indirectly with other directors, officers,
and centrolling persons of such institution
and their spouses and their immediate family
who are also affiliated persons of the
institution, owns an interest of 25 percent
or more in the partnership: . .

12 C.F.R. § 561:29 (1988 & 1986},
P. it sions o v atio Re ation

Jess A. Rodrigues and Donna Rodrigues caused Saratcga to
enter inte transactions in vioclation of the FSLIC insurance
regulaticns.ls Mr. and Mrs. Reodrigues' invelvement with respect
Lo Sarateoga loans 80-00312 (later no. B80-00518), 80~00473, &80C-
00559, and B80-00560 {collectively the "Subject Loans") caused

Saratocga, on numercus occasions, to vioclate the FSLIC's

18 The regqulations c¢ited as having been viclated were in
existence at the time <the viclations occurred, and were
administered by the FSLIC. The enactment of FIRREA has cresated
the 0TS as the agency responsible for administration of the
regqulations cited herein.

L i S e e e e+



3%
regulation prchibiting the n»aking of lcocans to "affiliated
persons,® codified at 12 C.F.R. § 563.43(b). This s

demonstrated by a brief review of the Subiect Loans.

(1} Cinnabar. The record is clear that $300,000 of the
funds from lcan 80-00312 (refinanced by loan 80-00518) were (2)
deposited inte the Jjointly owned "RH&C" account of the venturs,
cf which Mr. and Mrs. Rodrigues were general partners owning a
one~third share, and (b)-used in connection with the activities

©f the RH&C venture, including the acquisition of the Cimnabar

Property:

(2) ina. The record is clear that the proceeds cf
Saratoga lcan no. B80-00473 were useé'hy the Marina venturers,
including the Respondents, teo fund their acguisiticn of <he

Marina Property: and

(3) Centinental Can. The record shows that on or about July
2, 1985, Mr. and Mrs. Rodrigues became general partners of <he
Centinental Can venture, There is no guesticn that Saratogaz nade
the two $800,000 lcans (80-0055% and 80-00%560) for the purpose of
previding financing for Tate and Lazares' purchase of the
Ceontinerntal Can Preperty on July 2, 19885, and that the aggragarts
$1.6 million was so used. Effective as of July 2, 1885, those

two locans were treated as obligations of the Continental Can

e P T 9 5.5,
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venture, which included the Respondents as one-third general

partners.

Based upon the foregoing, it is clear that the Subject Loans
constituted lcoans made by Saratocga that, either directly or
indirectly, were made to affiliated persons. This is the preoper
conclusion because the phrase "either directly or indirectly" in
section 563.43(bk){1l) must be interpreted in a meaninéfui manner
50 _as_to effectuate the remedial purpcses of the provision. The
promissory notes for the Subject Loans did not identify either 1)
Mr. and Mrs. Rodrigues or 2) the joint ventures as the obligers
fer the loans. Nevertheless, the plain meaningl of the
prohibition against "indirectly" making a loan to an affiliated
perscn clearly connotes thafqtgéMErohibition applies to lcans
where the affiliated person 1is net the cbligor named cn the
promisscry note for the loan. With respect to the Marina and
Coentinental Can ventures, the record is clear that all <the
venturers of those joint ventures, including the Respondents, not
enly benefitted from the related Saratoga Leans (80-00473, 80-
00559, and §0-00560), but also were responsible for repayment cf
the locans. With respect to the Cinnabar transaction, it is clear
that 1) §$300,000 of the proceeds of Saratoga lcoan ne. 80-00312
were depcsited into a checking account jointly owned by Mr.
Redrigues, Mr. Hall, and Mr. Cristina, and 2) these $300,000 were
used for the benefit of the joint venture, including assistin

the acguisition of the Cinnabar Property.
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Mr. Rodrigues participated in the making of, and effectively
cause& his subordinates at Saratoga to make, the Subject LlLoans,
which are "nominee leans.™ Accordingly, Mr. Rodrigues caused
Saratoga to violate 12 C.F.R. § 9563.43(b) in connection with

those loans.

Mrs. Rodrigues is deemed to be responsible for these
regulatory vieclations due to the operaticn of then in effect
secticon 407(rj(3) of the NHA, 12 U.S5.C. § 1730{r;(3)(1%8% =&
1986).19 That section provided as follows: "As used in
subsection (g) of this section, the term 'violation' includes
without limitation any action (alcne or with another or others)
for or toward causing, bringing about, participating in,
counsaling: cer aiding or abetting a viclation.” 12 U.s.C. §
1720(r)(3). The record shows that the acticns of Mr. and Mrs.
Rodrigues brought about the regulatory viclations, unsafe or
unsound practices, and breaches of fiduciary duty; that Mrs.
Redrigues knew of these wrongdoeings, as she krnew of the existence
of the Subiject ILoans and the manner in which they funded the
joint ventures; anddﬁrs. Rodrigues substantially participated in
various activities in support of the jeoint ventures. In

additicn, her co-membership in each of the ijoint ventures was cne

cause of those ventures being deemed affiliated persons, because

13 This provision has been moved by the FIRREA to 12 U.S.C.
I813(V).
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she was an officer of Saratocga at the relevant times.
Accordingly, Mrs. Roedrigues engaged in actions (alone or with
another or others) for or toward causing, bringing about,
participating in, counseling, or aiding or abetting the
violaticns of 12 C.F.R. & 563.43(b) (1985 & 1%86). See lLandy v.
FRIC, 486 F.2d 139, 162 (3rd Cir. 1973) (elements of "alding and

abetting in civil cases).

2. Jess A. Rodrigues and Donna Rodrigues Breached Their
FPiduciary Duty to Saratoga

a. Lega] Standard

Directors and officers of Federally insured depository
institutions owe fiduciary duties of loyalty and care to the
institutions with which they are associated. See, 12 U.S.C. §
1730(g) (1) (1985 & 1986); 12 U.S.C. § 1818(e) (iii)r 12 C.F.R. § §
571.7, 571.9: Memorindum R-62a, ;eg;igtéd iIp SUPERVISQRY SERVICE

(U.8. League) Par. 9875 (director responsibilities).

The FSLIC's final decision in the Matter of M discussed

these fiduciary duties as feocllows:

Directors and officers occupy a pesition of
trust and nmust safeqguard the interest of
their depositors and shareholders. They have
the duty o act diligently, prudently,
henestly, and carefully in carrying out their
respensibilities and must ensure  their
instituticon's compliance with state and
federal banking laws and regulations.
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No. 87-765 at 42; see Fi:

436 F.Supp. 824, 831 (S.D.Tex. 1977}, - ! art, vacated in
ounds, 610 F.2d 1258 (8th Cir. 1%80); Gadd «.

Pearson, 351 F.Supp. 895, $03 (M.D.Fla. 1972); also see Brickner
v, FDIC, 747 F.2d 1198 (8th Cir. 19284) (uphelding removal order):;
Rankin v. Cocper, 149 Fed. 1010, 1013 (C.C.W.D.Ark. 1907) ({(duties
of bank directers). The courts also have held that the fiduciary
duties of directors and officers of a depository instituticn
require "standards of probity and fidelity more lofty than those
of the 'market place.'"™ [leishhacker, 109 F.2d at 543, 547 (3th
Cir. 1%40), reh'g denied, 311 U.S. 665, reh'ag denied, 311 U.S.
726 (1%4G); FsSLIC w. Huff, 237 Kan. 873, 704 F.2d 372 (Kan.
1985); see W. Fletcher, Cyclopedia § 838, pp. 838-39.

The directors and officers of a stockhclder-owned depesiteory
institution owe their fiduciary duties not only te the
stockholders of the institution but alsg te the institution and
its depcsitors. In _the Matter of M; 12 C.F.R. § 5%71.7, 871.9

(1%88): see In re a PBank Director, No. 84-58e; Fletcher,
Cyclopedia § 838. The FDIC, in its decision regarding its

issuance of a removal order under 12 U.S.C. § 1818(e), ruled as
follows: "Misappropriaticon of Bank funds for c¢ne's own use

constitutes a breach of the fiduciary duty cof loyalty to a Lank,

its depgsiters and shareholders.™ No. 84-38e, at 8024.
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Wwith regard to the fiduciary duty owed by directors and
officers to thelir insured iIinstituticons, it has heen =the
longstanding policy of the FSLIC that self-dealing transacticns
by such directors and cfficers constitute a breach of that duty
of loyalty. The FSLIC's conflict-of-interest policy statement in
effect at %the time these transacticns were entered into, anrd
which was first published in the Federal Register in November of

1870, prevides in pertinent part as follows:

(elach director, cfficer, or other affiljated
perscn of an insured instituticen has a
fundamental duty to avoid placing himself in
a position which creates, or which leads tc
or c¢eculd lead to, a conflict of interest or
appearance of a conflict of interest

12 C.F.R. . § 571.7 (1988).

vings Instifution Direc , 38 (FHLBank of San Francisco 13988,

the duty of lecyalty is explained as requiring a director to nake

ffair and unbiased decisicns in the best interests of <hs

institution." See alsg, In the Matter of V, Ne. 83-210 (FSLIC
final decision dated Feh. 6, 1986) (conflict of interest existed

for director whe was. instrumental in causing the instituticn =tz

make izproper loans).

A divrectorts or cfficer's fiduciary duty may alsc ==

12 C.FLR.

vicslated by an usurpaticn of a corporate oppertunity.

-y

§ 571.9(a)(1988) discusses the concept of corporate oppcoritunity

A P S
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and notes that it is a breach of the fiduciary relationship where

a person takes advantage "of a business ocpportunity for his own

or another persons' personal profit or LDenefit.” See aiso,
goodm v, P wuildi Associatio , 320 F.Supp. 20 (T.D.C.

1970) (usurpaticn of corperate opportunity of an S&lL): SEC v,

Insurance Securities, 254 F.2d 642, 649-30 (9th Cir. 1938), cerz.
denied, 358 U.S. 323 (1958).

In the context of a savings institution, a corporate
oppertunity may cnly be "usurped" if it was an opportunity that
the association could have taken advantage of based upon its own
powers. In the "direct investment" arena, that is, investments
in real estate threugh Jjoint ventures, as 1s the case here,
assoclations were at the time the transacticns in this case wers
entered intso, and still are, authorized to make such Investments
directly or though service corporations. Seg, 12 C.F.R. § 363.3-

8, 12 CnFoRO § §45074a

b. Cenclusions of Law on Breaches of Fiduciary Duty by Mr.

and Mrs. Rodrigues

In the instant‘case, the record establishes that Mr. and
Mrs. Redrigues are responsible for causing Saratoga te maks loars
that inured to their own benefit. In connection with the making
of Saratoga lcans numbered 80~00312 (Cinnabar) and 80-00472
(Marina), Mr. Rodrigues informed the named ckligors that nhe would

cause Saratocga to make the locans, before Saratoga's non-
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residential loan officer (Winslew) even knew of the loan
requests. In both instances Mr. Rodrigues had a perscnal
interest in the making of the loans, because he was a partner in
the real estate joint ventures that would benefit from the lcans.
$imilarly, it is also clear that Mr. Rodrigues participated in
the decisions to 1) refinance lcan 80~00312 (which became 350~
00%18) and 2) to extend the due date for loan B80-00473,
Acceordingly, at each of these times Mr. Rodrigues was faced with
a conflict of interest. Mr. Rodrigues, however, did not 1)
recuse himself from participating in the locan decisicns, 2) make
full disclosure of his personal interest %o either Saratoga's
board of directors or committee, and 3) have the disinterestead.
members of those deliberative bodies decide whether the making cf
those large dollar amount unsecured loans would be in the hest
interests of Saratoga. By failing to take these acticns %Lhe
Respondents engaged in improper self‘*dealing transacticns, and
thereby breached their fiduciary duty of lecyalty to Saratoga and

its depositors.

The Rodrigues' also vielated thelr fiduciary relationsnhip
with Saratoga by usurping corporate opportunities. In cconnecticn
with the Continental Can transaction, they usurped an egquity-
kicker which was originally meant to be for Saratcga. With
respect to both the <Cinnabar and Marina transactions, they

"SR S etulM
kb Gk

usurped ownership interests in the underlying properties, wi

it

-
-

first providing full disclosure of the opportunities
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Saratoga‘'s board of directors or its loan committee. They later
aggravated these breaches, when without disclosure of their
involvement in the Cinnabar and Marina ventures, they invclved

Saratoga as an unsecured lender.

The recerd indicates that in about early 1984 Saratoga began
originating lcans which would be retained in its loan portfolio
instead of being sold to the secondary market. (Winslow, p. 70
McDonald, p. 874; Recommended Decision at 3.) Included in this
category of locans were: 1) construction loans;: 2) leoans to
finance the acguisition of undevelcped. land: 3) unsecufed loans;
and 4) leans in large dollar amounts. During 1983 through early
1985 Saratoga made few unsecured loans. {Recommended Regision at

3.) Also since 1984, Saratocga has made direct investments in

real estate proiects, either directly or though a subsidiary, v

-

participating in real estate joint ventures. (Winslow, pp. T4,
117 Tate, p. 435.) Saratoga has made real estate locans with
"equity kicker" provisicns. (J. Rodrigues, p. 1139.) Clearly,
Saratoga and its subsidiaries were empowered tc make lcans ¢f the

type contemplated by the Subject lLecans. 12 C.F.R. § 563.9-8, 12

C.F.R., § 5458.74.

The regulaticns at 12 C.F.R. § 571.9% which concern corporate

cpportunities state as follows:

L Py v
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It is a breach o¢f this {[corporate
opportunity doctrine] for fa
director or officer) to take
advantage of a business cpportunity
for his cown or another person's
perscnal profit or benefit when the

epportunity is within the corporate
W o) - i i i o
+ . !' E :
institution  and when the
. - :
potential practical advantage o
the institution. If such a persocn
so appropriates gsuch an

oppertunity, the institution or
service corporation may claim the
tenefit of the transaction or
business and such person exposes
himself to liability in this
regard. In determining whether an
opportunity is of present or
petential practical advantage to an

institution, the (FSLIC] will
consider among other things, the
financial, managerial, and
technical resources cf the
ingtitution and its service

corporation, and the reascnable
ability of the institution directly
or through a service corperation to
acguire such rescurces. (Emphasis
added. )

It is clear therefore, that a corperate opportunity c¢f
Saratoga's was usurped Dby Mr. and Mrs. Redrigues. The
association had a clear record cf making such "risky" loans.
fact, as long as the powers of the association enabled it to nake
such lcans, the board of directors shoculd at least have tesn

iven the opportunity to consider the wnmerits of the lcan

transactiong and could have then made informed decisiosn

accerdingly. As it was, Saratoga actually participated In the

[14]

major risks associated with the transacticons without bkein

T
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accorded the potential benefits, by wmaking unsecured losans c¢n

these joint ventures, and granting extensicns therson.

3. Jess A. Rodgiques and Donna Rodrigues Engaged or

Participated in Unsafe or Unsound Practices
a. ILegal Standard

Federal banking law has constrained ‘'unsafe =zr
unscund practices" since 1933, Banking Act of 1933, § 30, 438
Stat. 162, 193, and it currently is a phrase included in =zhe
enforcement power statutes for all Federal depository instituticn
regulators. See, 12 U.S.C. § 1818. In general, an "unsafe or
unsound practice" embraces any "acticon or'iéck of action, which
is contrary to generally accepted standards of prudent operaticn,
the possihle consequences c¢f which, 1if continued, would :ze
abnormal risk ¢f loss or damage to an instituticn, its

sharenclders, or the agencies administering the insurance funds.”
Horne Memcrandum, reprinted in Hearings Before the House Ceomm. on
Banking and Currency on S. 3158 and S. 3633, 89th Cong., 24 Sess.

49-52 {1966); 2also see 112 Cong. Rec. 29,984 (1966) (testimony cf

J. Herne).

FSLIC's longstanding policy has been that conflict-c

PN —
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(conflicts of interest), 571.9 {usurpation of corporate

opportunities) (1988).

b. Conclusions of Law on Unsafe and Unsound Practices

by Mr. and Mrs. Redriques

In connection with the Cinnabar, Marina, and Continental Can
transacticons, Mr. and Mrs. Rodrigues perpetrated a scheme whersbv
Mr. Redrigues caused Saratoga tc make '"nominee loans® <that
redounded to the benefit of Mr. and Mrs. Rodrigues. Also in
connection with these <transactions, Mr. and Mrs. Redrigues
appropriated for their personal benefit corporate opportunities
of Saratoga, as demeonstrated above. This pattern cof insider

abuse constitutes an unsafe or unscund practice.

B. The Second Element: Substantial Financial lLoss to the
Insured Institution or Financial Gain to the

Respondents
1. Legal Standard

The second prong of § 407(g)(l) (§ 1818(e)(B) of the FDIA,
which is now applicable due to FIRREA) regquires the showing thacz
either the Institution suffered financial loss or the parzies

perpetrating a violation have received financial gain.
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2. Conclusions éf law on Financial Loss to the
Institution or Financial Gain to the Respondents

Mr. and Mrs. Redrigues received financial gain by reascn cf
their vioclations established above. <Clearly, they have received
financial gain by virtue of their participaticn in fthe RH&C,
Marina, and Continental Can Ventures, and in fact resceived
aggregate perscnal financial gain of $1,067,395. (GF 77.; in
addition, Saratocga suffered financial loss due %o their
activities which usurped the very tangible "equity-kicker" which
amcunted to $200,000, and the partnership interest taken in
connection with the Cinnabar and Marina transacticons. Thus, the
gain in excess of $1 million received by the Respondents could
have ~- and should have -~ ©been received by Saratcga.
Accordingly, by engaging 1in their wrongdeoing Mr. and Mrs.
Rodrigues Ctaused Saratega to suffer financial damage in excess cof

$1 million, which is cquite subﬁtantiar;zo

c. The Third Element: Personal Dishonesty or Willful or
Continuing Disregard for the Safety or Soundness of the

Institution

The third element of the grounds for removal require a

showing that the violaticns, practices or breaches of fiduciary

20 ur. Rodrigues, as the indirect sole sharehcolder
Saratoga through CHS would neot necessarily have been entitled
receive this amcunt in the form of dividends. The issuance
dividends is the subject of regulaticn. Segg, e.g., 12 C.F.R
584.5 (advance notice of propoesed dividend declarations). Als
Saratega is subject to capital requirements, and thus may n
have been in the positicn to legally issue dividends. Sge,
C.F.R. § § 561, 563, 567.

O 51 O
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duty, 1) invoelve personal dishconesty on the part of =he
Respondents; or 2) demonstrate a willful or continuing disregar<

for the safety or soundness of the institution. (12 U.s.c. g

407(g) (1) (1985 & 1986): see alse, 12 U.S.C. § 1818(e) (1) (C).

1. Personal Dishonesty

a. Legal] Standarpd
The "personal dishcnesty®™ provisiocn was enacted pﬁrsuant £tz
the Financial Institutions Supervisory Act of 1%66, Pub. L. No.
89-965, 80 Stat., 1028 ("FIsam). lLegislative history nakes it
clear that the provision includes cfficials causing institutiocns
tc make excessive loans that redounded te their own‘ benefit,
gee, 112 Cong. Rec. § 2032 (Aug. 22, 1966). Another device cited
as dishonest is the use of "nominee loans.” H.R. Rep. No. 1137,

g8th Ceong., 2d Sess. 25-26 (1984).

b. Co ion R in Personal
Rishonesty -

The series of lcans entered into by Saratoga set forth in
the reccrd included nominee loans aggregating more than 3$2.:
nmillion. This pattérn of nominee loans clearly falls intc the
category of perscnal dishonesty. The ncminees argue that the
lcans were extended on the basis of the creditwerthiness o<of the
ncminees. This argument i1s speciocus however, when cne locks at
sach locan in context. Lcan proceeds were clearly used for the

benefit of all joint venturers, including Mr. and Mrs. Rodrigues,

T T o, R P ot 0 B e w1 e e
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and testimony made it c¢lear that while the ncminees'signad as
cbligors, repayment was clearly expected by such obligers to come
frem the joint venture as a whole. In additicn, testirmony nakes
it clear that Mr. Rodrigues wanted the loans to pe made without
his participation going of reccrd.

2. Willful or Continuing Disregard for Safetvy or
Soundness
a. Legal Standard

*"Willful disregard" and ‘"continuing disregard" are two
distinct, alternative standards for removal and/or prohibition.
While "“continuing disregard" requires scme showing of Xnowledge
of wrongdoing, it does not require proof of the same degree of

intent as "willful disregard." See, Brickrer v. FDIC, 747 F.
1198, 1202-03 {8tk <ir. 1%984).(Censtruction of ‘"willful

[ [
£y €1

%
e 3
m

continuing disregard" language in 12 U.S.C. § 18l8{e)).

0
4

"continuing disregard" standard is a mental state shoret

"willfulness" and similar to "recklessness.!

"Willful disregard" {for the safety or soundness of an
insured institution is established when an individual: a)
surposely {as cppogéd to accidentally) commits an act and that
act evidences neglect or lack cof thoughtful attention to the
institution's safety or soundness, or b) acts with plain
indiffersnce to the institution's safety or soundness. In the
case of a remedial statute such as secticon 407(g), the conly

requirement 1s that the individual acted Intenticnally in
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committing the acts which constitute the vial&tien and was aware
of or knew what he was doing. $See Arthur lipper Corp. v. SEC,
547 F.2d 171, 180 (2d Cir. 1976), cert. denjed, 434 U.S. 1009

{1978} .

b. Legal _COBC%&SiOﬂ Regarding Willful or
cundne

In the instant proceeding, Mr. and Mrs. Rodrigues are
respensible, in at least four instances, for causing Saratoga to
engage in unsafe or unsound practices. This is because they are
responsible for causing Saratcga to make the four unsecured
Subject Loans, aggregating more than $2.6 million, in viclation
of the FSLIC's regulaticns and in breach of their fiduciary duty
of loyalty. Accordingly, the misconduct of the Respondents
evidences “continuing disregard" for the safety or soundness of

Saratcga.

In addition, +the record establishes that Mr. and Mrs.
Redrigues' miscoenduct is of the type that establishes a "willful
disregard" for safety or soundness under the more stringent test.
Either Mr. and Mr;. Rodrigues intentionally disregarded <che
FSLIC's cenflict-of-interest regulations and their fiducliary
duties or they were plainly indifferent te¢ the limitations
impcsed thereby. This is because, before Mr. and Mrs. Rodrigues
crchestrated their activities of self-dealing transactions, they

nad (or sheould have had) personal knowledge that such activity

P e e 4
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would be 1) violative of the FSLIC's conflict-of-interesc
regqulations and peolicy statements and 2} iIn breach of their
fiduciary duties of loyalty owed to Saratoga and its depcsitor
(See, GF 81.) In light of the foregoing, the third element cf

Section 407(g)(l) (and new § 18l8(e))} has been established.

In their Exceptions te the Reccmmended Decision, Mr. and
A

Mrs. Rodriqueéwﬁgka several arguments against the ALJ's legal and
factual conclusicons. They contend that the ALY failed to address
nine legal issues, however we may dispose of their arguments as
follows: 1) They argue that 12 C.F.R. § 563.43 reqaﬁding locans
to affiliates did not prohibit Saratoga from-making the lsans %2
the various joint ventures of which Mr. and Mrs. Rodrigues wers
partners. However, 1t is clear that the tarm “affiliavted
persons" as that term 18 defined at 12 C.F.R. § 561.29 clearly
pronibits leans to "organizations" ({which the Jeint ventures
clearly were) which have an officer of directer as a general

partner (which the Redrigues' alsc clearly were).

2) They argue that FSLIC's failure to¢ specifically charge
Respondents with viclations of 12 C.F.R. § § 571.7 (conflicts cf
interest), 571.3 ({(corporate oppertunity; im the Notizes ¢
Intention toe Remove and Prchibit is contrary teo FSLIC rules i

precedure and/or constitutes a denial of due process. This was
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dealt with by the ALJ (Appendix Finding 2) which noted that =zhe
charges specifically referred te a breach of fiduciary duty whizh
is fair notice of a conflict-of«interest charge. The ALJ's
determination that there was a vicglation of NHA section 407(g) (1}
is based upcen violations of the FSLIC conflict-cf-interest
requlaticn codified at 12 C.F.R. § 563.43(b), and it is not based
on viclations of the policy statements at 12 C.F.R. § § 571.7 and

571.5. The ALJ alsc found that Enforcement established =he

——@Xistence of -the-breach~of-fiduciary duty element of NHA section

407(g)(1). References in Enforcement's filings to 12 C.F.R. § §
571.7 and 571.5 merely support Enforcement's legal analysis
demonstrating that Respondents breached their fiduciary duties by
a)} usurping corpeorate opportunities of Sg;g:cga, and b) engaging

in self-dealing transactions without proper disclosurse =tz

Saratoga's beard of directors, officers, or lcan committee.

Accordingly, the Respondents were cldarly on notice as =2 =zhe

breach-cf-fiduciary~duty/conflict-of~interest charge.

3) Respondents argue that the real estate investments were
risky and therefore unsuitable for Saratcga. This argument
ignores the fact that Saratoga assumed the primary risks of the
investments anyway by making unsecured loans, and that in the
past, Saratega had made other real estate lcans and had getten
scme equity Kickers in connecticon with such lecans. In additicn,

with respect to the Continental Can Property venture, cthe

D A R 0
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Respondent’s in effect secured for themselves an equity xicker

which they had initially negotiated for Saratoga.

4) Respondents argue that Enforcement did not adduce
sufficient evidence of "perscnal dishonesty" on the part of Jess
Rodrigues to meet 1ts Dburden of proof. However, the ALS
Recommended Decision clearly establishes a fraudulent scheme
involving nominee locans, inproper loans, and failures =o

disclose.

5} Respondents contend that Enforcement failed to adduce
sufficient evidence of "perscnal dishonesty" of Donna Rodrigues
to meet its burden of procf. The record however is clear that
Donna Rodrigues participated in, c¢ounseled, 'and/or aided or
abetted the activities of her husband while she was a fiduciary
of Saratoga, and accerdingly had a duty to disclose or see to it
that disclosure was made of their interests in the varicus lcan

transactions.

6) Respondents contend that the "safety or soundness" <I
Saratocga was not compromised by any of the loan transactions.

The ALJ clearly determined that the record estaplished safety and

it

scundness viclations as a result of the conflict-of-interes
transactions and usurpations of corpcerate opportunities entered
inte by the Respondents, which are deemed by regulaticn

inherently unsafe and unsound.
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7) Respondents ccntend that Enforcement failed te estanlish
that the practices in gquestion, if continued, woculd entai. an
abnormal risk of less or damage to Saratoga, and were thersfors
unsafe or unsound practices. These loans were the functiocn cf
insider transacticns, which have historically contributed ts the
demise of numercus financial institutions. As unsecured real
astate venture loans the record clearly establishes that such

practices carried abnormal risk of lcss.

8) Respondents contend that the record does not establiish
that Jess A. Rodrigues showed a "willful or continuing digregard"
for the safety or soundness of Saratoga. The Recommended
Tecision discusses this allegation by noting "(tlhe actions and
inactions of peoth Jess A, Rodrigues and Denna Rodrigues In
connection with the aferesaid viclations, practices, and breaches
of fiduciary duty demonstrate a 'willful and continuing disregarid
for the safety and soundness' of Saratoga.” {Recommended

Decision at 42 (emphasis added)).

9) Raspondenté contend that the record dcoes not establish
that Donna Rodrigues showed a "willful or continuing disregard"
for the safety or soundness of Saratoga. Again, the reccrd
clearly establishes that she showed a "willful or centinuing

disregard" for the safety or soundness of Saratoga by her
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participation in the lcan transactions,

disclose her participaticen to Saratoga.

and her failurs

-
- -
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VI. Qrder

No. 89=- 447

Date: December 5, 1989
QFFICE OF THRIFT SUPERVISION

IT IS ORDERED THAT

1. Jess A. Rodrigues and Denna R. Rodrigues each are
removed from any and all positions they currently hold as
directors and/or officers of Saratoga Savinqs and Loan

Assccilation, San Jose, California ("Saratoga");

2; | Jeés A. Rodrigﬁes and. Sonhé..R.. éc&riéués .eaéh. aré
prohibited from participating in any manner in the ccndu&z cf the
affairs of Saratoga and any and all subsidiaries or holding
companies affiliated with such savings associaticn, including
(but not limited to), <California Heousing Securities, Inc.
("CHS"), the holdinghccmpany of Saratega:

-
-

3. Without the prior written approval cf the 0TS (and, |§

-

a1

la

appreopriate, another TFederal financial institutions regulatc
agency), Jess A. Rodrigues and Donna R, Redrigues shall net held

any office in, or participate in any manner in the conduct <f the

L

B A o
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affairs of any institution(s) or other entity as set forsh in
Section 8(e)(7)(A) of the TFederal Deposit Insurance Act, as
amended by Title IX of the Financial Instituticns Refcrnm,
Recovery and Enforcement Act ("FIRREA") (codified at 12 U.S.C. 3
1818 (e} (7} (A}). Pursuant toc Section 8(e)({6) of the FDIA, as
amended by Title IX of FIRREA (codified at 12 U.s.C. &
1818(e) (6)), conduct prohibited by this Order includes, inter
alia, the solicitation or exercise of any voting with respect to

any securities issued by any insured depositery institution; and

4. In order to 1) effectuate the requirements of this

"

order, and 2) allow Saratoga and CHS to continue to conduct thei

k-4
-

L4}

corperate affairs without undue difficulty, it is neceséary =
the veoting rights attendant to the outstanding stock cof (XS
currently controlled by Jess A. Rodrigues, to be placed in the
contrel of one or more persons dthéeprvthan Jesg A, Rodrigues o

+
'

Donna R. Rodrigues. Accordingly, Jess A. Rodrigues, no late

by

than five business days following service of this crder on hin,
shall a) execute a proxy in the form set forth belew, and 3=}

deliver said prexy to the president or secretary of CHS, and c)

3]
iy

deliver a copy of the executed proxy to the Director
Enforcement at the Office of Thrift Supervisicn at 1700 G Street,

N.W., Washington, D.C. 20852.
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Jess A. Rodrigques, the owner
of all of the ocutstanding stock of
California Housing Securities, Inc.
("CHS"), a California corporation
that is the holding company cof
Saratoga Savings and Leoan
Association, San Jose, California,
(the "Association") hereby appoints
as my proxy the board of directors
of CHS, to vote all stock of CHS
with respect to any and all matters
that may come before any meeting of
the stockholders of CHS and any
adjournments thersof.

The afcresaid board of
directors shall vote the aforesaid
stock in CHS in a manner that in
their informed best judgement best
serves the interests of the
Associaticn and its depositors.
All such decisions of the board of
directors shall i) be made at one
or more meetings of said board of
directers, duly called and held, at
which a quorum was present, and ii)

be reflected in the <corporate

minute beck of CHS.

This proxy may not be revoked
except with the prier written
consent of the Office of Thrift
Supervisicn, an agency of the
United States Government, which has
directed the execution and delivery
of this proxy pursuant to an order
issued under Section 8{(e) of the
Federal Depcosit Insurance Act, as
amended by the Financial
Institutions Reform, Recovery, and
Enforcement Act of 1%8%, Pub. L.
No. 101-73, 103 sStat. 183 {codified
at, 12 U.8.C. § 1818(e)).

R
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¢n this

63

day of
19___, CALIFORNIA

1
HOUSING SECURITIES, INC., hereby
executes this proxy.

Jess A. Rodrigues

END OF FORM OF PROXY

IT IS SO ORDERED on this

L - - -

Sth day ©f necember \

DIRECTOR, QFFICE QF THRIFT
SUPERVISICN

By

b G i e 1 e e e
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UNITED SBTATES OF AMERICA
Before The
PEDERAL SBSAVINGS AND LOAN THEBURANCE CUORPORATION

In the Mattasr of

)
) A
Jess A. Rodrigues ) Y o =
and } Re: FHLBE Res. No. 88-1564 o
Denna A. Redrigues ) ' - T oe. T
) L <
o Z%
DECISION R ] -
. S

The Administrative Law Judge hereby submits his Findings o

L2

Fact, Conclusions of Law, and Recommended Decision. The
conclusions of law are supported by an copening and reply briefs
of the COffice of Enforcement which briefs are incorporated by
reference.

The findings of fact are supported by (1) the testimany and
exhibits received into evidence during the cocurse of the
evidentiary hearing of this matter held before the Administrative
Law Judge betweeﬁ April 18, 1989 and April 26, 1589, and (2)
certain of the admissicns of the respondents set forth in their
Answer, The Government commenced this prccéeding by issuiﬁé :b
the Respondents a Notice of Intention to Remove and Prohibit
dated December 30, 1988. | |

The Administrative lLaw Judge racommené; that the Federal
Savings and lLoan Insurance Corporation issue a removal-and-
prohibition order to the Respondents pursuant to section 407(g;
of the National Housing Act, as amended ("NHA™), 12 U.S.C.
§1730{g). The crder properly may be lssued based upon the

findings of fact and conclusions of law that follow.

e



A. Background

avi

1. Saratoga Savings and Loan Association ("Saratoga") is a
California corporation, that in 1983 was licensed by the
California Department of Savings and Loan ("CDSL™) to conduct the
business of a3 savings and lcan association. Its main office is
located in San Jose, California. (Answer, Par. 2(a); GX 10). As a
California-chartered savings and loan, Saratoga is subject o
examination and supervision by the CDSL. (See Newsom, p. 966).

2. On or about April 15, 1983, the PFSLIC, an agency of the-

United States Government, granted Saratoga Federal deposit

insurance pursuant to Title IV of the NBA, 12 U.5.C. §§ 1724 -
17304. (Answer, Par. 2(b)). As a FSLIC-insured institutioen,
Saracoga is subject to examination and supervision by the FSLIC.
3. Saratcga commenced cperations cn or about April 18, 1383,
and it remains in operation through the date herecf, Ouring that
pericd the operations and activities of Saratoga and its
directors, officers, and employees have heen subdject o the
numerous Federal laws, rules, and requlations applicable to all
FSLIC~insured depository institutions., (Answer, Par. 3).
Included among such Federal laws, rules, and requlations are zhe
FSLIC's conflict-of-interest requlaticns, codified at 12 J.F.R. §§

$§63.40 ~ 563.44, and the Statements of Policy, codified at 12

C.P.R. § 571.7 (conflicts of interest) and § S571.9 (usucpation cf .

corporate oppertunityl.

PAGE 2
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4. During the period cf April 13583 through early 1984
Saratoga‘s lending cperations for the most part concerned the
ariginaticn of loans, in amounts less than $100,000, secured by
letomd~family residential real e#:ate {"Conforming Loans”), These
Conforming Loans qualified for purchase by the secondaty market
agencies known as the Government National Mortgage Association
("GNMA"), the Federal National Mcortgage Association ("FNMA"), and
the rederal Home Loan Mortgage Corporation ("FHLMC"). (See, e.qg.,
Winslow, pp. 34-55, 65-67).

8. In about early 1984 Saratoga began ariginatiag loans
other than Conforming Loans, and Saratoga perscnnel refar to these
loans as "Fortfolic Loans,"” because they genercally weré.:etainéd'
in Saratoga’s lican portfolic instead of being sold to the
secondary market. (Winslow, p. 70; McDenald, p. 874.) Included
in this c;teqary of Portfolic Loans are: (1) construction loans;
{2) locans to finance the acquisiticn of undeveloped land ("land
lcans™); (3) unsecured loans; and (4) locans in large dollar
amcunts ("major loans"), During 1983 through early 1985 saratoga
made few unsecured loans. (Winslow, pp. 69-72; see J. Rodrigues,
p. 1126). Alsc since 1384, Saratoga has nmade direct investlents
in real estate projects, either directly cor through a subsidiary,
by parti:ip{ting in real estate joint ventures. {(Winslow, pp. 74,
117; Tate, p. 435.) Saratcga alsc has made real egtate loans with
"equity kicket" provisicns. {J. Redrigues, p. 1139},

The Hsspondsnts

§. Jess A. Rodrigues, cne of the Respondents in this

proceeding, currently serves as the Chairman of the Board of

FAGE 3
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Ditrectors of Saratoga. (Answer, Par. S(c); J. Rodrigues, g,

1008.)
7. Since 1582, Mr, Rodrigues, directly or indirectly, has

awned and controlled Saratoga. '{AnsWQ:, rar. S5(f)).

From 1982 through September 1984, Jess A. Rodrigues, owned all the
outstanding stock issued by Saratoga. (GX 19; Winslow, p. 583,

On or about September 24, 1984, Jess A, Rodrigues transferzed all

of his Saratoga stock to California Housing Securities, Inc.

("CHS"). CHS, a savings-and-loan helding company, is a Califcrcnia
corporation. Since about late 1970, Jess A. Rodrigues has cwned,
and continues to own, all of the ocutstanding stock issued by CHS,
Since on or about September 24, 1984, CHS has owned, and continues
to own, all of the ocutstanding stock of Saratoga. (Answer, Par. 2

J. Rodrigues, p. 1008.)

8., Jess A. Rodrigues played a central role in the
crganization of Saratcga. Since Saratoga commenced cperaticns in
April 1983, Mr. Rodrigues has dominated Saratcg#'s board of
directors and management. Mr. Rodrigues has served as a direczor
of Saratoga at all times since it commenced cperaticns in April
1983, and has served as its Chairman cf the Board at all times
since April 1986. During the period from April 1983 through July

23, 1987, Jess A, Rodrigues also served as an officer of Saratcga

with the title sometimes being President and cther times being

Chief Executive Cfficer. During the time that he served as °n

o pamr——
executive officer of Saratcga, Jess A, Rodrigues also served as a

member of Saratoga’'s Loan Committee. (Answec, Par. 5; GX 10

Winslow, pp. 57; 72-80; Ses Tate, p. 37%; Lazares, p. 196;

PAGE 4
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?leischatn,-p. 950).

9. Jess A. Rodrigues, during the period cf early 1984
through at least early 1986, played a signifizant part in the
development of Saratoga’s cperaéicns concerning Pertfslio Loans.
During that time, Jess A, Rodrigues met with numercus resal estats
developers, including Ronald Tate and Richard Cristina, who were
interested in cbtaining loans that Saratcga personnel cefer to as
Portfolioc Loans. During such meetings, at which other Saratoga
personnel generally were not present, Jess A, Rodrigues would

negotiate the terms of such Portfolic Lcans, After the terms of

such Portfolioc Loans were agreed upon Mr., Rodrigues would inform
persons in Saratoga’s Major Loan Department abeut the loans, and
would ask such personnel to have the documentation for the loans
prepared. Until about lateﬂJanuary 1985, Mr. Rodrigues wculd
instruct Lawrence Winslow to have the loan documents prepared, and
after late January 1985 Mr. Rodrigues generally assigned this work
to David Huibregtse. (Winslow, pp. 72-80; Huibregtse, pp. 788-350;
also see Tate, pp. 400-%3; J. Rodrigues, pp. 1123-2%5.)

10. Donna R. Rodrigues, one of the Respondents in this
proceeding, currently serves as a Senior Vice President of
Saratoga. (Fleischman, p. 944). Mrs. Rodrigues also served as a
director- of Saratoga during the periods of September 27, 1382,
through March 285, 198%, and June 10, 1986, through June 28, 1988.
Suring these times Mrs. Rodrigues was, and currentzy‘is. the wife
of Jess A. Rodrigues. (Answer, Par. §; J. Rodrigues, p. 1092,

Certain Qfficers and/cr Directors cf Saratoga

11, Lawrence J. Winsiow ("Winslow"! served as the Execucive
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Vice President and a director of Saratoga during the pericd from
April 18, 1983, through January 1985. From January 198S5 through
February 22, 1985, Mr. Winslow served as the President of
Saratoga. On February 22, 1985.-w1nslow lefr Saratoga following a
dispute with Jess A. Rodrigues. (Winslow, pp. 98-100).

12. from 1983 through part of 1984, Mr, Winslow’s activities
op behalf of Saratoga primarily concerned the supervision of
deposit operations. (Winslow, p. 60). In late 13983, Winslow
© e pwecame  involved 1A ¥58isting Saratoga with its originaticn of
Conferming Loans, and in 1984 he became involved in preparing
decumention for some Portfolic Lcans. (Winslow, pp. 67-68).

Wwinslow did not serve as a "compliance officer” for Saratoga, and

it is clear that he was neot awate that Mr. Ro?riques arguably =may .
have expegted him to routinely advisi éd;atmga perscnnel con
matters concerning regulatory compliance with respect to lending
matters, Mr. Winslow alsoc tescified that he did nct generally
advise Saratoga personnel on matters cancerning regulatory
compiiance, and he indicated his view that an attorney named Doug
Daggs seemed to be generally advising Saratoga personnel apout
regqulatory matters during 1983 through late 1984. (Winslow, pp.
82-3, 87). :

13.-.David L. Huibregtse ("Huibregtse") currently serves as a
Vice President cf Saratcga. Since 198§ he has been the head of
Saratcga’s Major Loan Department, which processes the paperwork
for Portfolio Loans. Saratoga has a separate department £or the
origination of residential loans. My. Huibregtse was hiczed by .

Saratoga in December 1584 to assist with the making of Portfolic

PAGE &
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Loans, and he was appeinted a vice president of Saratoga :in
November 1985, Mr. Huibregtse is a member of Saratoga’s Loan
Committee, and has been a memhe:‘cf that commizttee since 138%,
(Huibregtse, pp. 772-74, 782; GX 63;'Gx §6.)

14. Warren G. McDonald ("McDeonald™) currently serves as the
President and as a director of Saratoga, Jess A. Redrigues hired
Mr., McDonald to replace Lawrence Winslow as an executive officer
and director of Saratcga. He was hired as an Executive Vice
President of Saratoga in February 1985, and he began working at
Saratoga in March 1985, Since March 1985 Mr. McDonald has been a
director of Saratcga and a member of Saratoga’s Loan Committee.
In 1986, McDonald was appointed President of Saratoga. He also
has been an cfficer of CHS since February 1983. (MeDonald, pp.
872-77, 880.)

1%. Donna Lynn Fleischman ("Fleischman™) currently serves as

She began working for Saratoga before it commenced operaticns, and
for a while served as Saratoga’'s Corporate Secrastary and as a
director. She has known Jess A. Rodrigues since 1970 when she
began working for CHS. (Fleischman, pp. 941-43).

16, In addition to doing work for Saratoga and CHS,
Fleischmean has done work for Mr. and Mrs. Rodrigues in their
individual capacities. For example, Fleischman has been a
signatory on various checking accounts maintained by the
Respondents, including accounts at Saratoga and at Security
Pacific Natienal Bank bearing the name JARDONA INVESTMENTS. (GX

70). Also, at the request of and under the direction of the
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Respondents, Ms, Fleischman has prepared personal financial
statements concerning the Respondents. (GX T1; GX 72; Fleischman,
pp. 944-561).

B. The RHEC Venture Recarding the Cinnabar Progerty

Saratoga Loan No, 80-00312 and Background

17. In March 13984, Mr. Rodrigues caused Saratcga o make its
loan no. 80~00312 in the amount of $400,000, the proceeds cf which
were used to help finance the acquisition ¢f real property by a
business venture in which Mr. and Mrs. Rodrigues were
cog-venturers, as explained below. The locan, which was unsecured,
was evidenced by a promissery note executed by Richard A. Cristina
{(*Cristina”} and Murray B8, Hall ("®Hall"). (GX 3, p. 55).

18, Cristina and Hall are the socle general partners of a .
California general partnership named Criscina & Hall, which is in
the real estate development btusiness, (Cristina, p. 548; Hall, p.
614). In connection with this business, Messrs. Cristina and Hall
purchase real property for development and investment, Often
Messrs. Cristina and Hall enter into partnerships or joint
ventuzes with third parties in connection with their real estate
investments. {(Cristina, p. 560; Hall, pp. 615-16).

19. Cristina is the son of Vernon Cristina, a former direcsor

[— ——

cf Saratoga and friend of Jess A, Rodrigues. Cristina was
perscnally acqguainted with Jess A, Rodrigques, and had worked for
CHS during the late 1370s, (Cristina, p. 549; J. Redriques, p.
1050.)
20, Hall has been perscnally acquainted with Jess A. .

Rodrigues for about ten ye#:s. (2all, p. 616; J. Rodrigues, p.
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1054,

21. In January or early February 1984, Cristina learned cf an
eppeortunity to buy a parcel of real property with warehouses
located on Cinnabar Street in $an Jose, California {the "Cinnabar
Property"”). (Cristina, p. S583; Hall, p. 619). On Februacy 9,
1984, Cristina & Hall executed an agreement cffering to huy from

Bay-valley Ventures the Cinnabar property for $4,300,000. (GX 39;

Cristina, pp. 552-%3; Hall, pp. 6§20-21). At the time the Cristina
& Hall partnership executed that agreement it paid $50,000 in
earnest money, which was deposited into Escrow #325259 of the
Golden State Title Division of Commonwealth Land Title Company
{"Golden State Title"). (GX 47, pp. 8, 9}.

22. On or before February 16, 1984, Messrs. Cristina and
Hall had spoken with Jess A, Rodrigues about having him (and his
wife Donna) participate as investeors in tne Cinnabar property. At
about that time Messrs. Cristina, Hall and Rodrigues entered intc
an oral agreement, the terms of which, included ameong other
things, the fecllowing:

(1) Mr. and Mrs. Rodrigues (together), Cristina (and
wife}, and Hall {and wife) would acquire the Cinnabar Property,
each having a one-third ownership interest;

-...{2) Mr. and Mrs. Rodrigues (together), Cristina (and
wife), and Hall {and wife) each would contribute one~third of the
funds needed for the acguisition of, other expenses rslating 2,
the Cinnabar Property; and

{3) Mr. and Mrs. Reodrigues (together), Cristina (and

wife), and Hall {(and wife) each would share one-third in the

PAGE ¢



profits or losses related theicr ownership in the Cinnabar
Property. ({(Cristina, pp. 554-55; Hall, p. 617: Answer pPar. 7).
The participants in this real estate venture referred to5 zhe
venture group as "RH&C." (Hall, p. 619; see GX 48).

23. In February and March 1984, Jess A, Rodrigues and Donna
Redrigues participated in various activities in support cof :the
RHGC venture. For instance, they executed a lease agreement,
dated March 1, 1984, regarding a lease of parz of the Cinnabar
Wwarehouse to C.C.B.$. Warehousing Services, Inc, (GX 41; Answer
Par., 13).

24. In mid-February 1984, the RH&C venturers applied to, and

cbtained approval from, San Francisco Federal Savings and Loan

Association ("San Francisce Federal™) for a $3 millionm lgan ¢ be

e—— o

secured by a first deed of trust against the Cinnabar Property.

{GX S51; Hall, p. 6%61). RH&C, however, would still require roughly
Y 2R R |

another Ej;ﬁjmillian in order to pay the purchase price of-

$4,300,000 (less the esarnest noney deposilt) and closing coscts.

{See GX 47, p. 38; Cristina, p. 531).

25. The RE&C venturers came up with the additional $1.3
million from the following sources: (1) three line-of-credit
loans, agg:cqatin§ 51 million, from Crocker National Bank :that

M-
were secured by (a) a second deed of trust against the Cinnabar
prepecty in favor of CHES and assigned to Crocker, and (b)) a

take-out commitment from CHS, prepared and signed by Mr.

Redrigues;? (2) funds frecm Saratoga loan ne. 80-00312; and (3)

——y,

$150,000 contributed by Mr. and Mrs. Redrigues. (GX 48; GX 49; GX

52; Cristina, pp. 561-62; 749-51; Hall, p. 659}.
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26, Jess A, ac&:igues participated i{n the making of Saratoga
loan no. 80-00312, and he was instrumental in causing chat loan tz
be made. Winslow testified that, in or about March 1984, Jess A.
Rodrigues told him that Saratoga would be making this $400,000
unsecured loan, and that based on this information he gathered the
documentation to support the loan. (Winslow, pp. 104-6). This is
consistent with the testimony of Cristina. Cristina testified
that, in March 1984, he had met with Jess A. Redrigues in his
cffice at Saratoga, and they discussed the making of the $400,000
loan. Cristina testified further that after this disgussion with
Jess A. Rodrigues he met with Winslow to assist Winslow with
preparing the documentation in cennection with the lo;n.
(Cristina, pp. 71i4-18%).¢4

27. Prior to the funding of Saratoga lcan no. 80-00312,

neither Jess A, Rodrigues nor Donna Redrigues disclosed teo Winslow

with Cristina and Hall in the RH&C venture concerning the Cinnabar

Property. This is supported by Winslow’s testimony to that

effect., (Winslow, pp. 111, 113, 128). There is no testimony or
other evidence that conflicts with Mr. Winslcw’s tastimcny on this
point. It should be noted that Jess A. Rodrigues’s testizmony on
this matter did not directly conflict with Winslow's testimony,

but rather Mr. Rodrigues seems %o infer that, immediately after

the lcan was funded, Winslow should have Deen able to figure out

Rodrigues was inveolved in a venture with Cristina and Hall. (J.
w‘

Roedrigues, p. 1072.)

28. Cn March 26, 1984, sSaratcga funded the $400,000 lcan by

PAGE 11

A R R % W K e e



issuing tvé checks payable to the corder of Messrs. Cristina and
Hall: one was in the amount of S$300,000 (check no. 1396), and the
othe:r was in the amgunt of 5160{000 (cheeck no. 2397). (&% 2;: D%
1.

29. On March 26, 1584, Jess A, Rodrigues, Cristina, and Hall
together opened a checking account, bearing the name "RHEC," at
Saratoga (account no. 01-28-337) with a deposit of $450,000.
$300,000 of the opening deposit was made by the deposit of the
$300,000 check (no. 23968), representing a portion ¢f the proceeds
from Saratoga lcan no. 80-00312. The remaining $150,000 of the
deposit was made by & $150,000 check drawn against a checking
account of Mr. and Mrs. Rodrigues at Saratoga (no. 01-20-1394), .
bearing the name "J.A. Rodrigues & Ventures."® (GX 48; GX 49; ‘
gall, pp. 633-47}).

30. The RH&C venture consummated its acquisiticn of the
Cinnabar Property an March 28, L1384, The closing statement,
prepared by Golden State Title, shows that RH&C used the following

funds to consummate the purchase of the Cinnabar Property:

Tax Prorata 1/1 to 3,/23/84 ' 8,324,582
Loan, SP Ted’l Sav/Ln 3,000,0Q00.00
Loan, Calif., Housing Securities 1,000,000.00
Credit on copmission due

Cristina & Hall 107,50¢.00
Deposit to esscrow $0,000.00
Deposited to close 231,083,937
TOTAL $4,393,907.59

(GX 47, p. 38). The escrow documents show that the RHil

venturers, including Mr. and Mrs. Redrigues, tock title %o the
Cinnabar Property on March 28, 1984, as shown by the deed reccrded

with the ceounty land records. (GX £3). .

G s R
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31. The $231,083.07 amount shown as "Deposited to close” on
the clesing statement was derived, in whole or in part, from the
proceeds of Saratcga lcan no. 80-00312. This is because (1) che
escrow documents show that the 5231.083.07 amount was deposited
into the escrow by a2 check drawn against the RH&C checking account
at Saratoga (GX 47, p. 10), and (2) $300,000 of the $430,000 that
had been deposited into the RH&C checking account was derived from
the proceeds of Saratoga lcan no. 80-00312, as discussed above.

32. In 1984, RE&C had leased the space in the Cinnabar
Property warehocuses, and Mr. and Mrs. Rodrigues had executed
various of the lease agreements on behalf of the lessor. (GX 41).
The property remained fully leased during 1984 and 1985, (Hall,-
p. 684).

Profit Disbursements and Saratcga’s Refinance Loan

33. On February 1, 1985, RH&C commenced the disbursement cf
profits to each of the RH&C venturers, and on that date RHsC
issued a check in the amount of $:,000 payable to Jess Rodrigues.
{GX 55, p. 1). Thereafter, RH&C made dishursements cf profits
virtually on a monthly basis, derived principally from the
positive cash flow from the rental cf the Cinnabar Property.
{Cristina, p. 718). Through July 1, 1987, RB&C had made
disbursements to Mr. and Mrs. Redrigues in an aggregate amount of
$216,000, including a disbursement of $170,000 on January 1§,
1987, and 2 disbursement of $25,000 on April 1, 1987. (GX 53;
Cristina, p. 720; Hall, pp. &67-71}.

34. Saratoga lcan no. 80-00312 became due and payable on

March 26, 1985, but the loan was not paid off on or before that
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date. Instead, Saratoga refinanced that lcan by making its loan
ne. 80-~00518 in the principal amount of $400,000, which was o be
due and payable on April 8, 1935;(Gx 56; see GX 2 & pp. 347-48;
Cristina, pp. 752; Hall, pp. 674-73).

35, At the time of, and subsequent to, the making of the

refinance locan (% 80~00518), Mr. and Mrs. Redrigues concealed from

Saratoga’s loan committee and Board of Directors that they were

involved with Cristina and #Hall in a venture concerning the

Cinnabar Property. This is supported by, inter alia, the

following: A document in Saratoga’'s file for lcan no, 80-00S18,
headed the COMMERCIAL AND MISC. UNU#RWRITING SHEET, shows that on
March 26, 1985, the following three members of Saratoga‘’s lcan
committee approved this refinancing: Jess A, Rodrigues, Gary
Redrigues, and David Huibregtse. {(GX 2, pp. 324, 3126:; Huibregtse,
p. 795-%6). That document also states that this refinance lcan
was underwritten by Huibregtse. The testimony of Huibregtse also
shows that Jess A. Rodrigues had not disclosed to him that Mr. and
Mrs. Redrigues were involved in a venture with Messrs, Cristina
and Hall with respect to the Cinnabar Property. (Huibregtse, pp.
797-99).

3§. Saratcoga lcan no. 80-00518 was not paid off on or before
April 8,.1986, but rather Saratcga extended the due date until
August 1, 1986, as memorialized by an executed extension agreemen:
dated March 31, 1986, (GX 2, p. 344; Cristina, p. 733) This

extension was approved on March 25, 1986, by the following two

members of Saratoga’s lcan committee: Huibregtse and McDonald. szsx.

2, p. 345), HMcDonald’s testimeny suggests that, in March 1386, he
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was not aware that Mr. and Mrs. Rodrigues were involved in a
venture with Messgrs. Cristina and Hall with respect to the
Cinnabar Property. (McDonald, pp. %08-8.)

37. On or about Septenmber S} 1386, Saratoga lcan ne. 80-G0SLi8
was paid off with a cashier’s check issued by Wells Fargo Bank.
{(GX 2, pp. 331-34).

38, On January 14, 1987, RE&C obtained funding of a
consolidation loan in the amount of $5 milliocn made Dy General
Electric Credit Corporation ("GECC"), as shown by various
documents in the escrow files of Valley Title Company (escrow no.
197673). (GX 58; Hall, p. 580). The promissory note for this

consolidation lcan was signed by each cf the RH&C venturers,

.including Mr. and Mrs. Rodrigues. (GX S57). The escrow file
documents show that funds ff;m this GECC locan were used, inter
alia, to pay off the (1) $3 million loan from San Francisco
$1 million (prior to this time Crocker had been merged intec Wells
Fargo Bank). Those documents also show that out of the GECC loan
proceeds $878,819.23 had been disbursed to RHaC. (GX 358, p. 38; GX
59, pp. 3-4). RH&C used a portion of these funds for disbursement
to the venturers, and $170,000 of these funds were disbursed t¢
Jess Rodrigues by a check dated January 1§, 1987, which was issued
against the Cristina & Hall Clearing Account. (GX 55, p. 13;
Cristina, pp. 720-30; see Answer Far. 15).

39, On Septempber 23, 1987, Mr. and Mrs. Rodrigues sold their
one-third interest in the Cinnabar Property to Mr., and Mrs. Gene

Carter, Co-trustees, in consideraticn of (1) the payment of a
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sales price of $440,000, and (2) the assumption by the Carters of
Mr. and Mrs. Rodrigues’s obligations to GECC with respect toc the
consolidation loan. {GX 61, gp.'iﬁa, 33-~53; Cristina, p. 7T3%;
Hall, pp. 690~-91; see Answer Par. l6(a)). The net amcunt of the
sales pﬁcceeds disbursed to Mr. and Mrs. Rodrigues was
$381,583.08. (GX 62, p. 1; GX 61, pp. 103, 108; GX 70}.
40. Mr, and Mrs. Rodriques teceived personal financial
gain in the net amount of $447,583.08 by virtue of their
participation in the RH&LC venture and the sale of their one-third
interest in the Cinnabar ?rcpefty. This is determined as follows:
RE&C discributions of profits..........5216,000.00
plus Net proceeds from sale to Carters...,., 381,583.08

less Contribution tg RHEC. . i ieeecennessses 150,000,080
TOTAL. . vvn. S et et eiiidaieaeearesns...5447,583.08

C. The Ventures with Tate and Lazares .

(1) .8Background

41. Mr. Rodrigues and Ronald M. Tate {"Tate") have heen
acquaiﬁted.gérscnéily since about 1962. During 1984 through 1388,
Mr. and Mrs. Rodrigues lived across the street from Tate, During
the period from about 1960 through at least 1985, Mr. Rodrigues
and Tate were friends, and they were business associates. [(Tate,
pp. 368-69, 372).

42. Prior to the spring cf 1984, Mr. and Mrs. Rodrigues had
been invcl;ed in varicus real estate investments with Tate and
pavid L. Lazares {"Lazares”). Thei- fi-st investment tcgether was
in the Los Gatos Golf and Country Club property in 1979 cr 198¢.
{Lazares, pp. 130-9%; Tate, 377; J. Rodrigues, p. 1039.)

43. Due to the nature of their relationship Mr. Rodrigues amd‘
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Tate had engaged in candid conversaticns. DOuring one sucn
conversaticen in Mr., Tate's home in late 1983, Mr. Rodrigues
explained to Tate and Lazares why he wanted toc own and cperate a
stock-form savings and loan. Tate testified cn this as follows:
"Wwell, I think he felt that because he cwned all cf the stock,
that he had pretty wide latitude what he could do with the money
in the savings and loan versus if you're a publicly held
corporation and had tc go through all xinds of, you know, board of
directors meetings and cther governmental approevals if you owned a
hundred percent of the stock." (Tate, p., 375). Lazares recalls
Mr. Redrigues’'s comments as follows: "wWell, he said since he was
a hundred percent shareholder and he cwned all the stock, it was
like his own private cockie jar, he cculd borrow mcney; make
deals, make transactions, and he could do whatever he wanted
because nhe was the single shareholder of all the stock. And I
think a3t the time he told me he was -~ [ can’t cemember if he said
he was the only person in the United States who had such a charter
or whether there was another individual who had such a charter.”
{Lazares, p. 198).

44. Tate and Lazares are in the real estate develcpment
business. During the pericd including 1983 through 1385, they
operated- through two businesses owned by them: Regency Monarch
Development Company ("Regency Monarch") and Regency Monarch Real:ty
Management. (Tate, p. 367; Lazares, pp. 184-8%5),

45, By early 198% Saratcga had made many lcans toe Tate and
Lazares. (Winslow, p. 145). When Tate and Lazares were

interested in cobtaining a loan from Saratoga they would discuss
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the proposal with Jess Rodrigues personally. Lazares testified
about this as follows:

Jess Rodrigues macde all the decisions. I mean, we’'d go
to Jess and explain, you know, the deal, and he would say yes
or no. And cother than on one occasion, ! believe he sajid yes
to everything we did.

You know, over the years we made a lot ¢f money
together, but he was a single individual we would talk tvo,
and then he would say yes or ne, he would have it -~ first
tLarry winslow or later on Warren McDonald, and lacer on also
at times Dave Huibregtse -~ administer the documentaticon ar
asked them to do the documentation that was necessary.
(Lazares, p. 198; see Winslow, p. 117).
further illustrating Mr. Rodrigues’'s control over the lending

decisions at Saratoga is the folloewing. Tate recalls that, in or

about 1984, Mr. Rodrigues told him that Tate had a line of credit

with Saratoga Savings for about $1.5 million, and Mz, Redrigues’'s .
testimony corroborates this. (Tate, pp. :53; Rodrigues, p. 1119.)
However, Winslow testified that he was nct aware that Saratoega

Savings had in fact granted such a line of credit, and that at

that time Saratoga Savings did not have the facilities to make
line~of-credit loans. (wWinslow, pp. 118-19; alsg see Huibregtse

at p. 831.)

{2} The Jeint Venturs Recarding the Marina Property

46. In late March 1984, Regency Monarch entered into a
contract to purchase (for itself or its nominee or assignee)
apprexigggély 1.9 acres of real property in Marina, California
{the "Marina Property”), for a price cof $%00,000. Pu-sua-t to
this contract, Regency Monarch (or its nominee or assignee) was
required to consummate its purchase of the Marina Property in or .

H

about November 1984, (GX 13-A; GX 13-8; Tate, pp. 380-81l; Lazares,
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pp. 210-13; Answer Par. 1l9).

47. Shortly after Regency Monarch entered into the
above-menticned purchase contract, Tate contacted Mr. Rodrigues
about this investment oppottunity. They met, and Tate asked Mr.
Redrigues whether he and his wife would be interested in
participating with Tate and lLazares in the purchase of the Marina
Property. Following some discussions about what Tate expected Mr.
and Mrs. Rodrigues to contribute to the venture, Tate and Mr.
Rodrigues together inspected the Marina Property, and had further
discussions about various matters, including development plans and
zoning. At that time Mr. Rodrigues told Tate that he and Mrs.
Rodrigues would participate with Tate and Lazares in the purchase
of the Marina Property. (Tate, pp. 381-8%), Subsequently, twe
written agreements were drafted up to memorialize the cral
agreement regarding the rights and cbligacions of Tate, Lazares,
and the Rodrigueses in their ventures concerning the Marina
Property, but neither of the written agreements were executed by
the parties thereto. (GX 37; GX 38; Tate, pp. 386-97; Lazares,

" pp. 207-8)., According to the testimony of both Tate and Lazares,
their agreement with the Rodrigueses and the ccurse of conduct of
the parties provided, among other things, as follows:

....{1) Tate, Lazares, and Mr. and Mrs. Rodrigues
(together) (collectively the "Marina Jeint Venture") would
acquire and develocp the Marina Property with each ¢f them
owning a cne-third interest;

(2} Tate, Lazares, and Mr. and Mrs. Rodrigues

{together) each would share equally {one~third each) ia the

costs relating to the acquisition and development cf the
Marina Property; and
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(3) +ate, Lazates, and Mr. and Mrs. Rodrigques
{together) each would share equally (one-third each) in the
profits or losses related to their ownership of the Marina
Property.

(Lazares, pp. 217-~18; Tate, pp.ASSl. 428; Answer Par. 20).

48. During the spring and summer of 1984, the Marina Jeint
venture incurred expenses, including earnest money depcsits
aggregating 545,000, prior to consummating its acquisition of the
Marina Property., (GX l4; Lazares, pp. 213-17). According to the
business zecords of the venture maintained by Tates and Lazares,
the Rodrigueses contributed $3,447.91 to the Marina Joint Venture,
on June 29, 1984, as reimbursement for their one-~third share of
the expenses incurred to that date. (GX l5; Lazares, pp. 219-22).

49. On November 5, 1984, the Marina Joint Venture ccocnsummated
its acguisition of the MariKQ Property, which was handled through
an escrow with Ticor Title Company ("Ticor”)., The deed conveying
title to the Marina Propecty was made in favor cf Tate and
Lazares, as the Rodrigueses nad asked that they not take rscord
title to the property. (GX 17 -~ especially see pp. 96; Tate, p.
403; alsc see GX 23). The Marina Joint Venture needed to deposit
$456,000 to the escrow in order to consuymmate its purchase of the
Marina Property. The Marina Joint Venture paid this $456,00¢
amount with the proceeds from an unsecured loan in that amount
made by Saratcga to Tate as the named obligor {(Saratoga Loan Neo.
80-00473); tne funding check (#4309) was made payable to Ticor and
deposited into escrow. This Saratoga loan in the name of Tate was
a "neminee lcan," because Tate testified that: “"Well, yes, I

signed the note, but the venture was responsible for the
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repayment.” (Tate, pp. 397-%8; see GX 17; GX 4; Lazares, pp.
230-31).

50, It is clear that, by late June 1984, Mr. and Mrs.
Rodrigues were co-venturers in ihe Marina Joint Venture, and in
November 1984, they acguired a non-reccrd one-~third interest in
the Marina Property. Alsoc in November 1984, Mr. and Mrs.
Rodrigues assumed résponsibility for the repayment of one-third of
Saratoga loan no., 80-00473 in the amount of $456,000. This is

supported not only by the ahove findings, but also by information

on Mr. and Mrs. Rodrigues‘s siéned personal financial statement
dated as of December 31, 1984, which shows that, as of December
31, 1984, he and Mrs. Rodrigues were responsible for fepayment af
a "Private loan, Marina land" in the amount of $152,000, which is
one-third cf the $456,000 Saratecga lsan. (GX 72; J.Redrigues, p.
1099). Although &r. and Mrs. Rodrigues signed this personal
financial statement and it was received by Hone Federal con

February 11, 1985, Mr. Rodrigues testified that he did not know of

the existence of the $4%6,000 loan until March 15, 1%8s%. (J.

Rodrigues, p. 1179.) Mr. Rodrigues’'s testimeny on this point is

not credible.

51. Jess A. Rodrigues participated in the making of, and
caysed Saratoga to make, Saratoga Loan No. 80-00473). This is
supported by the following:

(a) Tate testified as follows: "The original lcan of
$456,000 Jess loaned to me in lieu of putting up the maney
himself, as I recall.” . . . "Saratoga lcaned to me $456,000

because Jess didn’t want to put up the money himself at that time,
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so they loaned me the money and the venture was responsible f£or
the repayment of it.," (Tate, pp. 397-98; also see p. 392). Tate
also testified that it was Mr. 3cdtigues and ncet Winslow with whom
he met to discuss the lcan, as he testified as follows: "I never
really met with Larry Winslow much. I usually -- I saw him, said
nellc, but generally speaking, my business was with Mg,
Rodrigues." {Tate, p. 401).

(b) Tate’s testimony is congistent with the testimony
S WIRSIOW,  WiRSIow testified that he prepared documentation faor
the loan, but he was informed about the loan by Mr. Rodrigues.
Winslow testimony on this was as follows:

Q. Now, during -- you had mentioned there was a

conference in Mr. Rodrigues’s office regarding the making cf
this loan?

A. My recollection is, somehow I got the informaticon
{about the locan}, and I'm sure I got it {when} all 3 or 4 of
us {were} sitting together. Now, on what day that was, it
could have been 3 months befcore we finally did the deal, I
don’t know." (Winslew, p. 125; alsc see pp. 122-23).

(¢) Mr. Rodrigues’s testimeony infers that he cculd not
have participated in the making of the loan because he was on
vacatien in China during late Octcober and early November 1984.

{J. Rodrigues, p. 1100-09). However, even if Rcdrigues were on
vacation at that time, this dces nct conflict with the testimony

of Tate-and Winslcw. This ls because Winslow’s own testimony

suggests that Mr. Rodrigues participated in the loan decisicn well
before the loan was funded and documented. In fact, Mr. Rodrigues
testified that he had met with Tate on September 27, 1984, and at

that time they talked about financing for the purchase of the .

Marina Property.® (J. Rodrigues, p. 1104; Answer Par. 22{(b}}
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82, Neither af the Respondents, at any time prior to the
waking of séra:cqa loan no. 80-00473, informed Winslow ot
Saratoga’s Board of Directors that they were involved in a venture
with Tate and Lazares with respect to the Marina Property.
(Winslow, pp. 126, 129, 149.)

§3. Subsequent to buying the Marina Property the Marinma Joint
Venture set about to build an apartment cecmplex on the property.
In connection with this, the Marina Jeint Venture participants
applied to Home Federal Savings and Loan Association of San Diege
("Home Federal”") for a sscured isan the proceeds of which would
{1) pay off Saratoga Loan No. 80-00473 and (2) finance the
construction of the apartment buildings and related imﬁrovement&.
(Lazares, pp. 232~-35; Tate, pp. 408-7).

Extension of Due Date and Pav-off of zhe Loan

$4, Saratoga Loan No. 80-00473 became due and payable on

January 1, 198%, according to the promisscory note therefor (GX 6,

wn

p. 125). Home Federal was not prepared, prior to January 1, 1585,
to fund the constructicon loan mentioned above. Tate brought this
es the attention of Mr, Rodrigues, who arranged to have Saratoga
extend the due date of the lcan., Tate testified as follows:

Q. D¢ you have any reccllection as to whether the lcoan
was paid off in full on or before January L1, 188S7

A No, as I recall, Jess gave us an extension to that
because cur construction leoan d4id not close until after that.
I believe or construction loan closed anywhere from 10 to 20
days thereafter. (Tate, pp. 403-4).
Wwinslow prepared the documentation regarding the extension, and
Tate and Winslow {(on behalf cf Saratocga) executed an agreement

regarding the extension cf the due date until March 1, 1985. (GX
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4, p. 94).

55, Saratcga Loan No. 80-00473 was paid off in late March
1985 with funds paid cut of the Ticor escrow (% $S0986J) for the
Home Federal construction loan (Home Federal Leoan No. 9028115) in
rthe amount of $3,319,000. (GX S, pp. 298-99; GX 16 pp. 54-65;
Lazares, p. 231.)

8€. The named obligors for this secured Home Faderal were
Tate, Lazares, and Mr. and Mrs. Rodrigues. (GX 24 {promissory
note}). Documents in Home Federal’'s file for this locan show that
ne later than January 221, 1985, Home Federal was informed that Mr.
and Mrs. Rodrigues would be borrcowers on this loan, as indicated
by, inter alia, an internal memorandum dated February 14, 1983.°
(GX 16, pp. 2-3; also see p. 93, an intecrnal memorandum of Home
Federal suggesting that the Rodrigues were intended as named
obligors as early as November 1984). Beth Mr. and Mrs. Rodrigues
signed varicus decuments in connection with the cbtaining of this
lecan. (GX 16, passim). Mr. and Mrs. Rodrigues cbtained a
one-third ownership interest in the Marina Property at the time (:
was acqguired by the Marina Joint Venture in November 1384, but, it
was not until March 1985 that a deed was recorded in the county
land records showing their interest in that property. (See Answer
Par. 287:. -.This was done so that they could join Tate and Lazares
in executing a deed of trust in favor of Home Federal, which was
recorded con March 2%, 1585. (GX 16, pp. 46-49). In addition, in
connection with this Hcme Federal lcan the Dorrowers were resquited
to contribute 5574,148.06 of their own funds to a collateral

pledge account, and in early April 1385, Mr. and Mrs. Rodrigues
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contributed $200,000 of their funds to that agcount. (GX 18, p.
11; Lazares, pp. 240-41; Tate, pp. 403, 408-19).

$7. The Marina Joint Venture constructed an 84 unit apartment
complex on the Marina ?rcpe:ty,‘and, it quickly rented cgut the
units in the complex. (Lazares, p. 242; Answer Par. 29.) 1In
March 1986, based cn the improved value of the Marina Property, it
ocbtained a permanent lcan from Home Federal in the amcunt of
$3,890,000. (GX 2%; Lazares, p. 242; Tate, pp. 419-21)., The
Marina Joint Venture began to disburse profits to each of the
venturers on March 26, 1986. Between the pericd of March 28,
1986, through June 10, 1986, the Marina Joint Venture disbursed a
total of $157,863.33 to Mr. and Mrs. Rodrigues. (GX 19; Lazares,.
pp. 243~47; Tate, p. 424) .

58. On December 31,'1956. the Marina Joint Venture consum- .
mated its sale of the Marina Property to William Brooks and
Verling Brooks for a price of $5,235,000. The Golden State Title
Divisien of Commonwealth Land Title Ceompany ("Golden Sﬁéte“}
served as the escrew company for this transaction. Out 9f the
$932,113.681 net sales proceeds Golden State issued a check in the
amount of $322,037.87 to Mr. and Mrs. Rodrigues. The permanent
loan from Home Federal also was paid off with a particn of the
sales proceeds. (GX 12 (see pp. 4, 38, 39}; Lazares, pp. 253-56;
Tate, pp. 428-32; see Answer Par. 30). |

$9. As a result of their participation in the Marina Joint
Venture, Mr. and Mrs. Rodrigues received perscnal financial gain

of at least $276,2593.29. This is determined as follows:
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Sales proceeds received.,....... $322.037.87
plus Profit disctributions received... 157,663.33
lesg Contribution on 6/2%/84....... .. 3,447.9%1

less Contribution to collat. pledge.. 200.,000.C0
NET PERSONAL EENEFIT............3573;233.79
{3) The Joint Venture Regarding the Continental Can Property

60. On or about June 25, 198%, a real estate agent informed
Lazares that an individual, named Ren Sakauye, held an cpticn to
purchase from the Continental Can Company a parcel of real
property on Taylor Street in San Jose, Caiifo:nia {the
"Continental Can Property”) for a price of $1,500,000. Located on
the property was a 150,000 square foot industrial building. The
real estate agent informed Lazares that Sakauye would sell the
option for $50,000, but, the purchaser of the option would have to
come up with the funds to ccnsﬁmmate the purchase by on or about'
July 1, 1985. (Lazares, p. 263; Tate, p. 442-44). ‘ .

§l. on the following day, Tate and Lazares met with Mr.
Rodrigues. At that meeting, Tate and Lazares asked whether
Rodrigues could arrange for Saratoga to lend them $1.6 million on
or before July 1, 1985, sc that Tate and Lazares could purchase
the Continental Can Property. (Lazares, p. 265). Following that
meeting and on that same day, Tate and Mr. Rodrigues visited the
Continental Can Property. (Tate, pp. 447-48). Tate testified as
tollows: "{Wle drove by and locked at the property. And he said
it was a hell of a deal, because we purchased the Lick Avenue
property "hit' wes another similar piece of property, and this was
in a good or better location.” {Tate, p. 443).

§2. Mr. Rodrigques then informed Tate that he would cause

Saratoga to pravide them with the $1.6 millicon in financing. Tate.

H
£

g
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teatified as follows:

A. Sa, ! said {to Mr. Redrigues}, would you be willing
re fund the transaction for us. And he said, yes. He said,
however, he said, since we’'re deing this with Saratcga
Savings, I would like to get some sort of an additicnal
kicker for Saratoga Savings.

Q. And what was he talking about -~ what were you
understanding him to be talking about?

A. Well, we got very specific. And I said, what do
you mean by that?

And he says, well, I think it would be fair, in
addition to us getting cur interest rate on it, that we
should get an additional $200,000. And he said, we would
secure that by a note and deed of trust, intersst free, that

would be paid at the time of refinance or the property or you

sell it or develop it.
Q. And did this concept get put into writing?
A. No.

Q. well, did Saratoga Savings provide yeou with 1.6
millicn dollars in financing?

A. They did. What they 3id is they lcaned Dave

Lazares $800,000 and they lcaned me 3$5800,000. (Tate, pp.

450-51; see Lazares, pp. 266-70),

63. On Friday, June 28, 198§, Sa:atoga,.with H:; Rodrigues's
participation, made and funded two unsecured $800,000 locans: one
to Tate ($aratecga Loan No. 80-00S59) and the other to Lazares
{Saratoga Loan No. B80-008560). (GX 7; GX 8; GX 66; aﬁibreqtse, ep.
826, 828, 833-34, 836.) The lcan files for each of these loans
contain a document entitled "COMMERCIAL AND MISC. UNDERWRITING
SBEET,";EEch were signed by Mr. Redrigues, McDenald, and

Huibregtse cn June 28, 1985. E£ach of those documents includes,

inter alia, the following notations:

Purpose of lcan{:} To purchase a 150,000 sg. £ft.
industrial building at 357 Taylor Street, San Jose, CA

Comments{:} This lcan was made to purchase a property,
and will then be repaid from permanent financing. Borrowers
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found an excellent purchase and needed to react gquickly.
(GX 7, pp. 191, 192; GX 8, p.481.)

64. Mr. Rodrigues failed to disclose to McDonald and

Huibregtse that nhe nad negotiated a 5200,000 equity kicker on

behalf of Saratoga in connection with the two $800,000 loans.’

The Commercial and Misc. Underwriting Sheets make no mention of
the $200,000 equity kicker that Mr. Rodrigues had negotiated on
behalf of Saratoga. In addition, beoth McDonald and Huibregtse
restified that Mr. Rodrigues had not informed them about any such
equity kicker arrangement. (McDonald, p. 928; Huibregtse, pp.
829, 834, 846.)

6§5. Mr. Rodrigues testified that Saratoga has tak;n equity

kickers in connecticn with loans made by it. (J. Rodrigues, p.

1139). However, he denies that he had negotiated an equity kicker ‘

in connection with these two $800,000 loans. When questicned
apout that equity kicker Mr. Rodrigues testified as follows:
*That’'s just an absclute fab:ica:icn.cn the part of Ron Tate and
Dave Lazares." (J. Rodrigues, p. 1122 @ 17-18.) 1In light of all
the evidence, Mr, Rodrigues’s denial that he had negctiated the
equity kicker is not credible.' (Instead, in view of the findings
set forth below, it is reasconable to conclude that Mr. Rodrigues
failed to disclose the existence of the equity kicker because he
had dacié;é'that he would attempt to take a personal equity
interest in the Co. tin:intal Can Property in lieu of having
Saratoga receive the 5200,000 equity kicker.

66, On Tuesday, July 2, 1985, Tate and Lazares consummated

their purchase of the Continental Can Property by using the 51.5
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millioen loaned to them through Saratoga Loans 80-00%%59 ang
80-00560. (GX 2B; GX 29; GX 7, pp. 170, 176; GX 8, p. 3500; Tate,
pp. 456-37; Lazares, p. 264). Within a day or two thereafter,
Mr. Rodrigues had arranged with Tate and Lazares for himself and
his wife to obtain a cne~third non-record ownership interest in
the Continental Can Property in lieu of having Saratoga penefit
from the equity kicker arrangement, which had not been
memorialized in a writing. {(Tate, pp. 459-61). Tate testified
about this as follows:

A. Well, I asked Jess how he wanted tc handle the note
and deed of trust {ccncerning the equity kicker}. How we
were going to do it. And Jess said he changed his mind, what
he wantesd to do was take it personally.

And I said, how are you going to do thatw?

And he said, what I want to do is take the deal
personally.

And I said, how do you do that?

And he said, give us a third of the deal as we have
in the othe: deals.

Q. And did you indicate ,to hzm one way of the other
whether that was accepatable?

A, No. I says, that was fine with us. That's what we
had dene in the past with all the rest of the deals and
that’s what tock place. (Tate, p. 461; see Lazares, pp.
289-70).

6§7. Accordingly, in early July 1985, Tate, lLazares, and Mr.
and Xrs. Rodrigues (togethar) entered intd an oral agreement, the
terms of which included, among other things, the following:

(1) Effective as of July 2, 1985, Tate, Lazares, and Mr.

and Mrs. Redrigues {together) (collectively the "Continental Can
Joint Venture") would each have a cne-third ownership interest in

the Continental Can Proeperty:

(2) Tate, Lazares, and Mr. and Mrs. Rodrigues {(together;

i
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each would share equally (one-third) each in the costs and
expenses relative to the acquisition and cwnecrship of the
Continental Can Property; and ‘

{3) Tate, Lazares, and Mr. and Mrs. Reodrigues (tcgether)
each would share equally (one-third each) in the profits or losses
related to their ownership of the Continental Can Property.

{Tate, p. 466; Lazares, pp. 269=-73).

68, In addition to the testimony cf Tate and Lazares about
this matter, documents prepared by Mr, and Mrs. Rodrigues show
that they had acquired a ocne-third interest in the Continental Can
Property in July 1985. See 198% Federal Income Tax Return, which
at pages 10 and 11 of Statement 5 shows that the Rodrigueses
reported the acquisition on July 1, 1985, of a 33.3334 percent .
ownership interest in property identified as "CONTINENTAL CAN."
(GX 73.}

69. Until about May 1987, Mr. and Mrs. Rodrigues concealed
from Saratoga’'s management and Board of Directors that they had
acgquired an in interest in the Continental Can Property in 1383,
{See Huibregtse, p. 834; McDonald, p. 891.) 1In about May 1387,
after rederal and State S&L examiners had commented on this matter
to the management cf Saratoqa; Mr. Rodrigues told McDonald that he
had acquited an interest in the Continental Can PFroperty in

December 1985 -- not July 198S. (McDonald, pp. 519-21; GX £€8; see

GX 45 [letter from examiners}). This gsame falsge information was
relayed to the Board of Directors of Saratoga as shown by comments
at page 18 of the document entitled "SARATOGA SAVINGS AND LOAN .

ASSOCIATION RESPONSE TO REPCRT OF EXAMINTION DELIVERED BY THE
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rENERAL HOME LOAN BANK OF SAN FRANCISCO ON MAY 5, 1988." :1g%x 39,
p. 18.)

txtengion of the Due Dates and the Pav-offs

70. In Octeber 1985, Saratcga extended the due dates on the
two 3$800,000 loans from COctober 1, 1585, to January L, 1986, (5%
7, p. 183; GX 8, p. 495). This was to allow Tate and Lazares more
time to chtain financing from Home Federal. (Tate, pp. 494 €
20-22).

71. In December 13985, the parties to the Continental Can
Joint Venture memorialized the above cral agreement of July 1985
in a signed writing, identified as a Preliminary Partnership
.Agreement, ghich is dated December 24, 1985 (GX 26). The terms of
that written agreement are consistent with the oral agresment, as
testified to by Tate and Lazares. (Tate, pp. 471~-72; Lazares, pp.
271-73). Mr. Rodrigues asserts that he {and Donna Rodrigues) did
not become partners in the Centinental Can Jeint Venture until
pDecember 1985. (J. Rodrigues, pp. 1121-~-22, 1184). Mr. Redrigues’'s
tegstimeny on this point is not c¢redible for a number of reasons,
including the following: (1) It is contrary to the credible
testimony of both Tats and Lazares; and {(2) it is inconsistent
with information set forth in the Rodrigues’s 1985 perscnal
Federal ‘trrcome tax returns. (GX 73 @ Statement 5, pp. 10-11.)°

72. In Decenmber 1585, Home Federal made a lcan to Tate and
Lazares in the amcunt of $3,564,000, secured by the Continental
Can Property. (GX 30, pp. 58-59). Mr. and Mrs. Rodrigues were
not cbligors con this lcan, as Mr. Redrigues had arranged with

Tate and Lazares for him {and his wife) not %o be named as
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obligors with respect to that loan. Tate testified about rhis as

follows:

Q. Now, who were tg De the bDorrowers on this Home
Federal loan? -

A, Dave Lazares and myself,

Q. What is your understanding as to why not all of the
equity venturers were to be borrowing from -~

A. Because Jess said he didn’t want to go of record,
for Dave and I to go of record and just give him his third at

the end. (Tate, p. 469; see Lazares at p. 287).

73. On or abecut December 27, 1985, Saratoga Savings loans
numbered 80-00559 and 80-003560 were paid off with a portion of the
proceeds from the above-mentioned Home Federal loan. (Lazares, P,
292; Tate, pp. 475-76). In addition, there were funds from the .
Home Federal loan that were available for distribution to the
partners in the Continental Can Joint Venture. On December 27,
1985, the Continental Can Joint Venture disbursed §143,000 of
these funds to Mr. and Mrs. Rodrigues. (GX 11, pp. S~8; Lazares.
g. 2911. | | |

74, In early January 1986, Lazares discovered that he had
disbursed too much money to each of the Continental Can Joint
Venture partners, and he asked each of the partners to reimburse
$24,00Q0 to the joint venture, (Lazares, p. 295). Each of the
partﬁart,“ipcludinq Mr. and Mrs. Rodrigues, provided such
reimbursement; Mr. and Mrs. Rodrigues provided the reimbursement
By causing a check toc be issued against the.r jointly owned
JARDONA Investments checking account at Saratoga. (GX 3Z;
Ffleischman, pp. 959-64Q1}.

75. Cn April 13, 1586, the Continental Can Joint Venture
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consummated its sale of the Continental Can Property to Mr. and
Mrs, Stan Davis, Trustees, for a price of $3,300,000. (GX 313
[escrow file}; see Answer Par. 45(a)). Mr. and Mrs. Rodrigues
received personal financial gain'cf taughly $224,53%9 from the sale
of the Continental Can Property, determined as follows. The
Continental Can Joint Venture partners took part ¢f the sales
consideration in the form a secured promissory note in the amount
of $200,000, payable to the order o¢f Tate, Lazares, and Jess A.
Rodrigues and Donna R. Rodrigues. A portion ¢f the cash
consideration for the sale was used to pay off the Home Federal
loan that was secured by the Continental Can Property. In mid
April, the escrow company conducting the <¢losing, disbursed
directly to Mr., and Mrs. Rodrigues, two checks representing theic
cne~-third interest in the sales proceeds available at that time.
These checks were in the following amounts: §$155,816.79 (GX 34, p.
44) and $1742.10 (GX 34, p. 45). In additien, the Continental Can
Jeint Venture disbursed another $62,000 to Mr. and Mrs. Rodrigues.
(GX 3%, pp. 1-2). ~finally, the Mr. and Mrs. Davis paid off their
$200,000 promissory note (plus interest), and Lazares applied
one~third of this amount (roughly $67,000) for the benefit cf Mr.
and Mrs. Rodrigues. (Tate, pp. 479-82; Lazares, pp. 296-302,
310).

76. Mr. and Mrs. Rodrigues received approximately $343,339 cof
personal financial gain from their participation in the

Cantinental Can Joint Venture, This i3 destermined as follows:

Net sales proceeds..........con. $224,359
plus December 19385 distribution..... . 143,000
less January reimbursement......... .. 24,000

Net Perscnal Benefit............$343,359
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D. Qther Matters

Fersonal Financial Gain Recsived hy the Reswoandents

77. Mr. and Mrs. Roétiguesvreceived personal financial gain
of approximately $1,067,395 by participating in the three above-
described real estate ventures, This is determined as follows:

Net benefit from RE&C/Cinnabar..........5447,5%83

plus Net benefit from Marina JV...... ceve s 276,253
plus Net benefit from Continental Can JV.... 343,559
Aggregate Net Personal Benefit........ $1,067,335

Substantial Financial Damage Syffered by Saratoga

78. The aggregate net personal benefit of more than Sl
million received by Mr. and Mrs. Rodrigues could, and should, have
been earned by Saratoga through its pa:ticipaticn in the joint
ventures or by benefitting from equity kickers relating to the .

loans it made.

Participation by Deonna Rodrigues
*

79. Although Donna Rodrigques did not engage in activities
that directly caused Saratoga to make the aforementioned loans,
she actively participated in, and benefitted from, the real estate
ventures, as the above findings clearly demcnstrate. In addition,
she had kneowledge that Saratcga had made lcans that, directly aor
indirectly, provided financing for those real estate ventures, as
indicated by certain documents signed by her, including the
following: (1) the 1985 Federa' income tax return of Mr. and Mrs.
Rodrigques (GX 73); and (2) the personal financial statements of
Mr. and Mrs. Hodrigues, dated as of December 31, 1984, and

December 31, 198% (GX 71; GX 72.) .
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Tineliness of the FSLIC'S Enforcement Action

§0. The examiners, in the spring of 1987, ficrst discovered
information suggesting that the.afo:ementicned icans may have,
directly or indirectly, provided funding to real estate ventures
in which the Respondents had an interest, This information was
discovered by state examiner Newscm and federal examiner Gnusti
when Newscm was reviewing a copy of the Respondents’ 1985 Federal
income tax return, which was included in a Saratoga loan file.
(Newsom, pp. 971-74; GX 73; also see GX d4; GX 45). Subsequently,
the FSLIC conducted a formal examinatiocn and investigation of the
affairs of Saratoga to obtain additional information about this
matter (See GX 78).

Actual Knowledge of Duties and Regulatory Limitations

81. In or about 1983,‘§:, Rodriques and Mrs. Rodigues were
aware th;t. as a savings and loan directcrs and officers, they
owed duties to the depeositors of the savings and lcan. (Winslcw,
pp. 88, 84-%)., By late 1984, Mr. and Mrs, Rodrigues alsc were gut
cn notice about the existence of, and the limitations in, the

FSLIC conflict-of-interest reqgulations. (Winslow, pp, 98, 88-98:.

Breach of Fiduciary Duty

82. Mr. Rodrigues did not bring to the attention of
Saratoga’s Board of Directors the copportunities to have Saratoega
obtain benefits in addition te interest in connecticn with the
$40C,000 unsecured loan to Cristina and Hall (% BQ0-00312); sueh
additicnal benefits could have included, inter alia, the rights of
a limited partner in a joint venture or an "equity kicker."

Instead Mr. Rodrigues decided, without consulting with the Beard
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of Ditectots, that he -- and not Saratoga -- should obtain such
additional benefits. This is supported by the follewing testimeony
of McDonald:

Jess told me that in the newly deregqulated
environment that savings and loans were permitted o
cperate in California during that time, Jess, as scle
stockholder of Saratoga savings with a substantial
investment in the equity of that company, was constantly
faced with decisions of this scrt invelving successful
businessmen who were presenting him with opportunities.

Those decisions were, were the investments
appropriate for a financial institution or were they
more appropriate for an entrepreneur such as Jess. As
he made those decisions, he took into account all of the
ejements of risk he could assess at the time.

He told me that the elements of risk he assessed
for that project at the time was such that he didn’t
deem them appropriate for a savings and locan asscciaticn
because the risk was tce high, .

Q. But as to the relaticnship to the unsecured
lecan, did he talk about that?

A, He may have talked about it, I'm not sure
whether he was involved in the making of that original
loan or not.

Q. You don‘t know?

A. I don't know.

{McDonald, p. 935.)

Personal Dishonesty

83. In 1987, Mr. Redrigues fraudulently misrepresented to
Saratoga’s.president and Board of Directors material facts about
the above transacticns. This i{s demcocnstrated by the letter, dated
May 7, 1987, frcm McDonald to the Saratoga’s examiners regacding
the Continental Can transaction. That letter provides in

pertinent part as follows: .
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2. At about the same time (Saratoga made the two
$800,000 loans}, Mr. Tate and Mr. Lazares bought the
Continental Can property. Included as an attachment to your
letter was a deed, dated July 2, 1985, vesting ownership in
thegse two individuals., There was no involvement in this
property by either Saratoga or Jess Rodrigues at this point.

3. Scme months later, the property was financed with a
lcan from Home Federal Savings of San Diego. Some of the
proceeds of this loan were used by Tate and Lazares te pay
their unsecured debt to Saratoga Savings. Jess Rodrigues
allowed his personal financial capability toc be used to
support the Home Federal Lcan, and so became invoived with
the property at the same time Saratcga’'s loans were paid off.
(GX 68; GX 693.)

Mctonald testified that he wrote that lettar in reliance on

information provided by Mr. Rodrigues. (McDenald, pp. 919-21.)
The findings made above, however, demonstrate that Mr. Rodrigues
knowingly misrepresented material facts to McDonald, as (1) the
Rodrigqueses acquired a non-record interest in the Ceontinental Can
Property in early July 1985, and (2) Mr. Rodrigues was not a
borrewer with respect to the Home Federal lcan in question, and
his perscnal financial capability had nothing tc do with the
making cf that loan.!?®

84. Based on the examiners’' comments to the management of
Saratoga rega:dinq'their concerns that the aforementioned loans
may have been made in viclation of the FSLIC's conflict-of-
interest regulations (see GX d44; GX 45}, the Board of Directors cf
Saratoga conducted an investigation into those matters. Both Jess
A. Reodrigues and Denna R. Redrigues were directors of Saratoga at
that time. During the ccurse of that inquiry both Jess A.
Redrigues and Donna R. Rodrigues concealed from the Board of
Directors, mana§ement, and an cutside law firm matverial

information regarding the aforementicned lcans and the real estate
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ventures that henefitted frem them. (See McDonald, pp. 889-%2,
305-08, 915, 92%5-37; Fontana, pp. 374-613; also see GX §9.)

85. On October 7, 1987, the San Francisce law firm of
Thelen, Marrin, Johnson & Bridges issued its opinion letter to
Saratoga that states in part as follows:

We have reviewed the complete loan f£iles for the five
remaining transactions {including Cinnabar, Marina, and
Continental Can} as well as other decuments which have heen
made available to us from the Association’s files. Based
ypon that review, and subject to the gualifications Tisted
below, we are of the opinion that none of the locans made in

e connection with the-five-—transactions viclate any federali or
state law or banking regulation. (GX 42 {emphasis added)).

That cpinicn letter was supplied by Saratoga to the FSLIC's

supervisory agents in California in response to the concerns

raised by the FSLIC’s examiners, The tastimony of the attorney

who signed that opinion letter, Gary L. Fecntana, however, makes .
clear that neither his firm nor Saratoga’s Bocard of Directars was
informed by either of the Respondents of material information
concerning, inter alia, Mr. Redrigues’s invci#éﬁent in the making'

of th? lecans to provide financing for the specific real estate

ventures at issue. (Fontana, pp. 568-£613). Accordingly, the legal
conclusions reached in the opinicn letter are without merit, as

they are based on inadequate factual infcrmaticon.
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II

1. Saratoga Savings is a California-chartersd stock savings
and locan association whose deposits are insured by the FSLIC under
Title IV of the NHA, 12 U.S.C. §§ 1724 - 1730i, and accordingly,
it is an "insured institutien"” within the meaning of 12 U.S.C. §
1724(a).

2. The FSLIC has jurisdiction to maintain this proceeding
against Jess A. Rodrigues and Donna R. Rodrigues pursuant to
section 407(g) of the NHA, 12 U.S.C. § 1730(g)j. This is because
(1) Jess A. Rodrigues, as the Chairman of the Board of Directors
of Saratoga, is a director and a person participating in the
conduct of the affairs cof an insured inst:tution, and (2) Donna
Redrigues, as a Senior Vice President of Saratoga, is aﬁ officer
and person participating in the conduct cf the affairs of an
insured institution, At the time o} the events the subject of
this proceeding, both Respondents served as directors and/or
officers {and persons participating in the conduct) of an insured
institution., Alsec, at all relevant times, Mr. Rodrigues, either
directly or indirectly, has owned all the cutstanding stock of
Saratoga.

3. '7The business associations iavolving the Respondents,
which are identified herein as the RH&C venture, the Marina
venture and the Continental Can venture, each constitute an

“affiliated perscn” of Saratoga., This is becauss each is an

"organization {other than the insured institution or a corporation
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or organization through which the insured institution cperates: of
which a director, officer or controlling person of sugh
institution: . . . (2) is a general partner” within the meaning of
12 c.r.R. § 561.29.

4. Saratoga violated the conflict-of-interest regulation
codified at 12 C.F.R., § 563.43(b) by making loans numbered
80-00312 and 80-00S18 (Cinnabar), 80-00473 (Marina), and 80-005%9
and 80-00560 (Continental Can). This is because with respect to
the making of each of those loans Saratoga viclated the
prohibition against "either directly or indirectly, mak{ing} a
loan to any affiliated person of such institution . . . .7 12
C.F.R. § 563.43(b){1) {(emphasis added}. Additionally, the locans-
were not of the type permitted in paragraphs ib}(i)(i) - (iiiy, .
and there was not the type ;} disclosure :equiréd by paragraph
{(b1(2).

S. Jess A. Rodrigues participated in the making of, and
caused Saratoga to make, loans numbered 80-00312, 80-00518,

80-00473, 80-00559, and 80-00%60. Mr. Rodrigues caused Saratoga
to violate section 563.43(b) of the conflict-of«interest
regulations con several occasions in connection with the granting
of these loans.

6. -Donna Rodrigues caused Saratoga to violate, within the
meaning of section 407(g) of the NHA, the afcresaid
conflict-gf-interest regulation on several cccasicns. Section
407{r1(3) of the NHA provides that "as used in subsectiocon (g} of
this section, the term 'vioclaticn’ includes without limitation any .

action {alone or with another or others) for or toward causing,
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bringing about, participating in, counseling, cr aiding or
abetting a violatioen.” 12 U.S.C. § 1730(c}1{3). Donna Rodrigues
engaged in actions with her husband, Jess A. Redrigues, whereby
she participated in, and aided and abetted, the iequlatc:y
viclations,

7. With respect %o the making of the aforementioned unlawful
loans, both Jess A. Rodrigues and Donna R, Rodrigues engaged or
participated in one or more unsafe or unsound practices in
connection with the affairs of Saratoga, an insured institution.
See, e.g., 12 C.F.R. §§ 571.7, S571.9.

8. During the period in question both Mr. and Mrs. Rodrigues
owed a fiduciary duty of loyalty to Saratoga and its depcsitars.'
With respect to their invelvement in the z2focresaid ventures that
were funded by "nominee loans”™ both Mr. and Mrs. Rodrigues engaged
in acts, cmissicons, or practices which csonstituted breaches of .
vheir fiduciary duties owed to Saratoga and its depositors.  They.
breached their fiduciary duties by, inter alia, (1) usurping a
corporate cppertunities of Saratega, and (2) engaging in
self-dealing transactions without proper disclosure to Saratcga’s
board of directers, cfficers, or lcan committee.

9. Saratoga has suffered substantial financial damage by
reason of the above-mentioned regulatory violations, unsafe cor
unsound practices, and breaches of fiduciary duty. This is
because zhe Respondents diverted to themselves profits in excess
¢f $1 millicon that could have been earned by Saratoga.

10. Both Jess A. Redrigues and Donna Rodrigues have received

financial gain by reason of the aforesaid requlatory violations,
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unsafe or unsound practices, and breaches of fiduciary duey.
Specifically, they received aggregate financial gain in an amount
exceeding $1,067,000.

11. The actions of Mr. and Mrs. Rodrigues show that they
perpetrated a fraudulent scheme of using "nominee lcans" that
redounded to their own persconal benefit. They (1) surreptitiously
orchestrated self-dealing transactions; (2) affirmatively
concealed information from Saratega’s Board of Directors regarding
the aforesaid practices, breaches of fiduciary duty, and
violations; and (3) deceptively misinformed Saratoga’s ssnior
management about their role in the Continental Can venture.
Accordingly, the acticns of Mr. and Mrs. Rodrigues in connectioﬂ
with the aforesaid violations, practices, and breaches of ] .
fiduciary duty involve "personal dishonesty" within the meaning
of secticn 407(g) of the NHA,

12. The actions and inactions of both Jess A. Redrigues and
Denna Rodrigues in connection with the aforesaid viglations,
practices, and breaches of fiduciary duty demonstrate a "willful
and continuing disregard for the safety and soundness” of
Saratoga.

13, In view of the foregoing findings of fact and conclusions
of law, the grounds specified in the Notice have been established
by a prepondera:r e cf the evidence. Accordingly, the FSLIC is
authorized to issue to the Respondents such an order of removal
from office, and/or prohibitiecn from participation inlthe conduct
of the affairs of Saratoga, as it may deem appropriate, pursuant .

te section 407{(g){5) of the NHA, 12 U.S5.C. § 1730(g){5).
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. 14. The Respondents have failed to establish the ground %o
support a finding in faver of any of the affirmative defenses
asserted by them in their Answer, and accordingly, there is no
reason why the FSLIC should not lssue removal-and-prohibition
orders to the Respondents.

15. Although the foregoing findings are sufficient in
themself, an appendix is attached which discusses certain of the
issues raised by respondents on brief.

III
ORDER
The Administrative Law Judge recommends issuance of an order

of removal and prohibiticn, as follows:

In view of the foregoing findings of fact and conclusions of
.k_..gw.la&; the Federal Savings and Lean Insurance Corporaticn hereby
orders that:

1. Jess A. Rodrigues and Donna R. Rodrigues each are remcved
from any and all positions they currently held as directors and/or
officers of Saratoga Savings and Loan Association, San Jose,
California;

2. Jess A. Rodrigues and Donna R. Rodrigues each are -
prohibited from participating in any manner in the conduct of the
affairs of Saratoga Savings and Lecan Association;

3. “Birsuant to section 407(p) of the NHA, 12 U.S.C. §
1730{p), Jess A. Rodrigues and Ccnna R. Rodrigues each are
prochibited from voting for a directeor, or from serving ¢r acting
as a director, officer or emplcyee of any instituticn the deposicts

. of which are insured by the Federal Savings and Loan Insurance
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Corporatien, without the prict written permissicn of the Federal
savings and Loan Insurance Corporation;

4. In order to (1} effectuate the requirements of this
order and those of 12 U.S.C. § 1730(pl(l}), and (2) allow Saratocga
to continue to conduct its corporate affairs without undue
difficulty, it is necessary for the voting rights attendant to the
outstanding stock of Saratoga Savings, currently controlled by
Jess A. Rodrigues through California Housing Securities, Inc.
{("CH$"), to he placed in the control cof cne or more perscons cther
than Jess A. Rodrigues or Donna R. Rodrigues. Accordingly, Jess
A. Rodrigues, on behalf of CHS, no later than five business days
following service of this order on him, shall (1) execute a proxy
in the form set forth below, and (2) deliver said proxy to the

President or Secretary of Saratoga Savings.

-

CALIFORNIA HOUSING SECURITIES, INC., a California
corporation, by and through the undersigned, Jess A.
Rodrigues, its President, hereby appoints the Board of
Directors of Saratoga Savings and Loan Assogciation (the
"Association™), San Jose, California, as proxy, to vote
all stock in the Association that California Housing
Securities, Inc.,, would be entitled toc vote with respec:t
to any and all matters that may come before any Meeting
of the Share Owners of the Association and any
adjcurnments thereof.

The Board of Directors of the Associaticn shall
vote the aforesaid steck in the Association in a manner
that in their best judgment hest serves the .nte. ests of
the Association and its depcsitors. All such decisions
of the Board ¢f Directors shall (i) be made at one or
more meetings of said Board of Directors, duly called
and held, at which a quorum was present, and (ii) be
reflected in the corporate minute bock of the
Association,

This proxy may not be revoked except with the prios
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written consent of the FEDERAL SAVINGS AND LOAN
INSURANCE CORPORATION, an agency of the United States
Government, which hag directed the execurion and
delivery of this pruxy pursuant to an order issued under
Section 407(g) of the Naticnal Housing Ac¢t, as amended,
12 u.8.C. § 1730(4¢).

Cn this day of , 1989,
CALIFORNIA HOUSING SECURITIES, INC., herebDy executes
this preoxy.

CALIFORNIA HQUSING SECURITIES, INC.
gy:

Jess A. Roedrigues, President

- -

f// Jo

By Paul S. Cross, Administrative lLaw Judge, on this 1l3th day’

. of July, 1989.
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ENDNOTES l

1. Factual statements set forth below are supprrted by refecences
to the record herein. Documents received as a Government Exhibit
are referred to by their exhibit number, so that Government £xhibit
#1 would be 6X 1. Similarly, Defense Exhibit #1 would be DX 1.
References tc the testimony of a witness will be made by referring
to the name of the witness and the relevant page(s) in the tran~
script of this proceeding, e.g., Lazates, pp. 219-22. References
to the Answet of the Respendents refer to the Answer and the
relevant paragraph number, e.g9., Answer Par, 1.

2. The date of February 16, 1984 is supported by a letter of
that date indicating that Rodrigues, Hall, and Cristina were
removing contingencies to the purchase ¢f the property. (GX 40).

3. During the course of the FSLIC'sS investigation of this matter
in 1988, it issued a subpoena duces tecum to CHS for documents
regarding this $1 million obligation of CHS. (GX 78.) CHS,
however, acting through its counsel, responded to the FSLIC that
it had no documents regarding this $1 million obligaticon, and

it inferred that there was no such obligation. (GX 79; see

J. Roedrigues, p. 1172.) .

4. Mr. Rodrigues denies that, prior to the making of this loan,
he spoke with Winslow about making the lcan., (J. Rodrigues, p.
1069.) .

5. The issuance of this $150,000 check caused the J.A.
Rodrigues & Ventures account to be coverdrawn., (GX 76; GX 77;
J. Roedrigues, pp. l184-67.)

6. Mr. Rodrigues also testified that he did not know of the
existence of this lcan until March 15, 1985, and that he had
not spoken with Winslow about the making cf this lcan at any
time during the autuzn of 1984, (J. Rodrigues, pp. 1176-77.)
This testimeny of Mr. Rodrigques s not credible,

7. Mr. Reodrigues testified that Winslow was responsible for the
making cf these loans. (J. Rodriques, p. 1183.) This clearly

is wrong, because Winslow left Saratoga approximately six

months earlier.

PAGE 46



g§. Mr. Rodrigues asserted that the testimony of Tate about
the "equity kicker" was a "fabricaticn." (Redrigues, p. 112,
Mr. Rodrigues thereby placed his testimeny on this point squarely
in oppcsition to that of Tate’s testimony on the subject, which
is corroborated by other evidence, including the testimony cf
Lazares. Accordingly, Mr. Rodrigues perjured his testimony cn
this issue at least. It should be noted that findings adverse
te Mr. Rodrigues are not new. 1In January 1976, a jury found
Mr. Rodrigues liable for violation of corporate securities law,
breach of fiduciary duty, negligent misrepresentation, and
fraud. See Abe Schestopel v, Universal Capital Corporation,

et al., Ne. 277308 (Cal. Super. Ct,, Santa Clara Co., verdict
Filed Jan. 13, 1976). (GXx 81). Mr., Rodrigues alsc had been
convicted of a2 crime in 1958, (GX 80).

9. Mr. Redrigues refused to produce this document to the FSLIC,
First he refused to produce it (and other tax returns) in compliance
with the FSLIC’s investigative subpcena duces tecum dated May 12,
1988. The PSLIC obtained a Federal court order directing Rodrigues
to comply with the subpoena, but he has not done so in light of

a stay of that order issued in connection with his appeal of

the lower court order. FSLIC v, Jess A. Rodrigues, No. C-88-
20472~WAI (N.D.Calif., subpoena enforcement crder issued Nov.

28, 1988), appeal dockered, No. 89-15084, (9th Cir., Jan. .3,
1989){concerning Fifth Amendment assertion). Mr. Rodrigues,

again ifhvoking his rifth Amendment privilege, refused to produce
this document, during the course of this proceeding, in response

to the Government’s First Request for Production of Documents.

See the Respondents’ Response thereto dated April 7, 1989.

10. It also should be noted that the Commercial and Misc.
Underwriting Sheets, signed by McDonald, with respect to the
two $800,000 loans showed that McDonald knew, or should

have known, that the loans related to the Continental Can
Property. This is because those forms include the following
notation: “Purpose of lcan{:] To purchase a 150,000 sq. £t.
industrial building at 357 Taylor Street, San Jose, CA."
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APPENDIX

This decision incorperates by reference (adopts) the cpaning
and reply briefs of the Office of Enforcement of the Federal Home
Loan Bank Board respectively dated June 5 and June 26, 1989.
However, certain central facts are intensely disputed by
respondents. In respect of these central issues, the following
supplemental findings are made and are supported by the findings
in the body of this decision.

1. The initial arrangement for the Continental Can loans to
Tate and Lazares involved an "equity kicker® for Saratoga which
Mr. and Mrs. Rodrigues in effect took for themselves in a breach
of their fiduciary duty. There is no other rational explanation
of the Continental Can partnership which was expected to be very
profitable and had to be done gquickly. Two witnesses support the
Government version of the transaction. Sc¢ does the 1984 tax
return of the respondents. The subsequent paper discard of the
aquity kicker was the entree for respdﬁ&ents?.éhe?third.intereﬁt'
in the property. Also, the failure of Mr. Rodrigues to inform
Saratoga officials of his imminent intention to benefit from the
lcans he knew would be made to Tate and Lazares was a breach of
fiduciary duty.

2. From its incepticn, this proceeding has involved
conflict-of-interest charges. The notice of charges refers to a
breach of fiduciary duty which 1s fair notice of a confiictwof—

interest charge, which was not stated as such in the notice.
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3. In the case of the Marina locans, the partnership s
interest of Mr. and Mrs. Rcdrigugs and the u;darﬁtanding of the
parties that loans would be made by Saratcga for the benefit of
the partnership were established before Mr, and Mrs. Rodrigues
departed for China. They, therefore, cannct use their China trip
as a shield.

4 . In the ca;e of the Cinnabar property, the partnership
interest of Mr. and Mrs. Rodrigues was created before the subject
loan was made for the benefit of the partnership, and again there
was a breach of fiduciary duty by the respondents., Further, a
centention of Mr. Rodrigues that his interest in the Cinnabar
Property was disclosed to a quorum of the Board of Directors
including Mrs. Rodrigues on December 20, 1983, at a post-board

meeting for cocktails and dinner lacks coherence and conflicts

- with other testimony of Mr. Rodrigues that his initial -

conversations concerning the Cinnabar Property were only with his
partner's father Varnon'Cristina, (Rodrigues, pp 1056=-10%59), who
ineidentally was at the December 20, 1983, dinner with Mr. and
Mrs. Rodrigues.

5. Mrs. Redrigues is not an innocent participant. She is
very informed of the affairs of Saratoga and is almost co-equal
to Mr. Rodrigues in their management cof the business.

6. All of the loans in gquestion except a minor portion of

the Cinnabar funds were applied to the property interests of
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Mr. and Mrs. Rodrigues, and there was a gross violation ¢f their

fiduciary duty.

7. These matters have not been previcusly adjudicated and
there has been no delay in bringing the charges because of the
concealment of requndents.

8. There also is no believable evidence of intent an the

part of other saving and lcan officials to injure Saratoga.
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UNITED STATES OF AMERICA

OFFICE OF THRIFT SUPERVISION

In the Matter of
A Removal and Prohibition

Jess A. Rodrigues Proceeding No. 88-~1564

and
Order No. 89-411

Donna R. Rodrigues
Dated: November 22, 1989

ORDER ON MOTION FOR LEAVE TO FILE A RESPONSE "TO EXCEPTIONS

Oon July 17, 1989, the Administrative Law Judge filed his
recommended decision in this matter. Thereafter, on July 28,
1989, the Office of Enforcement filed a motion seeking leave to
file a response to either or both respondents’ Exceptions to the
recommended decision should any such exceptions be filed.
Subsequently, on August 17, 1989, respondents served and filed
such exceptions. On September 5, 1989, the Office of Enforcement
served its response to respondents’ exceptions. Thus, the motion
is now ripe for decision.

During the pendency of this proceeding, the Board amended
its rules of Practice and Procedure in Adjudicatory Proceedings,
12 C.F.R. Part 509. Former rules 509.12 (12 C.F.R. 509.12) and
$09.13 (12 C.F.R. 509.13) dealing with the filing of briefs and
exceptions should be read together. The same is true for the
amendments to those rules -— rules 509.28 and 509.29 (54 Fed.
Reg. 26349, 26368 (June 23, 1989)). Any set of exceptions to the
recommended decision of an Administrative Law Judge which
contains argument in addition to a listing of the findings to
which the party takes exception constitutes both a brief within
the meaning of old rule 509.13 (amended rule 509.28) and the
party’s exceptions within the meaning of old rule 509,12 (amended
rule 509.29). Indeed, old rule 509.12(a) and its counterpart in
the amended rules (rule 509.29(a)) both contemplate that the
exceptions will be *supported by such brief as may appear
advisable.” In the instant situation, the respondents filed
exceptions which contain both argument and an identification of
findings to which they take exception. Therefore, respondents’
exceptions constitute a “brief” within the meaning of former rule
509,13 (12 C.F.R. 509.13 (1988)) and amended rule 509.28 (54 Fed.
Reg. 26368). Under subsection (b) of each of those rules a party
may file a reply brief. See, 12 C.F.R. 509.13(b) (1988); 54 Fed.
Reg., at 26368. Thus, the Office of Enforcement may file a
responsive brief.
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The time within which such a brief must be filed must also
be determined. Under the old rules, a party could file a reply
brief within ten days; the amended rules increased the time for
filing a reply brief to twenty days. Compare, 12 C.F.R.
509.13(b) (1988) with 54 Fed. Reg. at 26368 (to be codified at 12
C.F.R. 509.28(b)). The Federal Register notice of the amendments
to Part 509 of title 12 of the Code of Federal Regulations (the
Rules of Practice and Procedure of the Federal Home Loan Bank
Board) states that the amendments will be effective on June 14,
1989. See, 54 Fed. Reg. at 26350). That notice further states
that the amended ”"rules will apply to all adijudicatory
proceedings in which the notice initiating the proceeding is
issued after June 23, 1989.7 Id. The latter statement was not
intended to change the effective date of the rule amendments.
Rather, that statement was intended to make clear that the
amended rules would completely govern all proceedings commenced
after June 23, 1989. The amended rules will also control matters
which occur on or after June 14, 1989, in proceedings in progress
before June 23, 1989, provided that the application of the
amended rules does not prejudice any party to the proceeding.
See, Hatch v. Federal Ener Regqulato Commission, 654 F.2d4 825,
837 (D.C. Cir. 1981); see also, Friel v. Cessna Aircra co., 751
F.2d 1037, 1039 (9th Cir. 1985); cf., Bradley v. Richmo School
Board, 416 U.S. 696, 711 (1974) {changes in the law should be
applied to ongoing proceedings unless doing so would result in
manifest injustice). Application of the amended rule to the
instant proceeding does not prejudice any party. Accordingly,
the amended rule permitting a responsive brief to be filed within
twenty days of service of the original brief (Rule 509.28(b))
will be applied in this proceeding.. The responsive brief of the
Office of Enforcement was filed on September 5, 1989, within the
twenty day period provided, and thus was timely filed.!
Therefore, the motion for leave to file is granted and the Office
of Enforcement’s response to respondents’ exceptions is recgived.

Dated: November 22, 1989 /Sj

M) Danny Wall
DiYector

' Even if former rule 509.13(b) were deemed to apply, the
result here would not change. In consideration of the facts
stated above as well as the fact that the respondents were given
the enlarged time period provided by amended rule 509.29 in which
to file their exceptions and the fact that respondents have not
filed any objection to the pending motion, we would exercise our
discretion under former rule 509.13(c) (12 C.F.R. 509.13(c)
(1988)) to receive the responsive brief of the Office of
Enforcement.



