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Summary

The Office of the Comptroller of the Currency (OCC), as a member of the Federal Financial Institutions
Examination Council, has adopted the attached interagency examination procedures reflecting new
mortgage rules requirements pursuant to the Dodd-Frank Wall Street Reform and Consumer Protection
Act. The OCC is in the process of incorporating these new procedures into the Comptroller’s Handbook
“Consumer Compliance” series. Until the OCC issues updated Handbook booklets for the Truth in
Lending Act (TILA) and the Real Estate Settlement Procedures Act (RESPA), the approved interagency
procedures are posted on the OCC Web site.

Highlights

+ Examiners use the interagency procedures to assess an institution’s compliance with the new
mortgage rules.

* The mortgage rules procedures were developed and adopted on an interagency basis to promote
consistency in the examination process and communication of supervisory expectations.

Note for Community Banks

These examination procedures apply to all national banks and federal savings associations that offer
consumer credit products covered by TILA and RESPA.

Further Information

Please contact your supervisory office or Compliance Policy at (202) 649-5470.

Grovetta N. Gardineer
Deputy Comptroller for Compliance Policy

Related Links

* Interagency TILA/Regulation Z Examination Manual Narrative (PDF)

* Interagency TILA/Regulation Z Examination Procedures (PDF)
 Interagency RESPA/Regulation X Examination Manual Narrative (PDF)
* Interagency RESPA/Regulation X Examination Procedures (PDF)
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RESCINDED

Replaced- See Comptroller's

) ; 1 |Handbook, "Truth in Lending Act"
Truth in Lending Act” |, ouiet dated December 2014 | Background

The Truth in Lending Act (TILA), 15 U.S.C. 1601 et seq., was enacted on May 29, 1968, as title
I of the Consumer Credit Protection Act (Pub. L. 90-321). The TILA, implemented by
Regulation Z (12 CFR 1026), became effective July 1, 19609.

The TILA was first amended in 1970 to prohibit unsolicited credit cards. Additional major
amendments to the TILA and Regulation Z were made by the Fair Credit Billing Act of 1974, the
Consumer Leasing Act of 1976, the Truth in Lending Simplification and Reform Act of 1980,
the Fair Credit and Charge Card Disclosure Act of 1988, the Home Equity Loan Consumer
Protection Act of 1988.

Regulation Z also was amended to implement section 1204 of the Competitive Equality Banking
Act of 1987, and in 1988, to include adjustable rate mortgage loan disclosure requirements. All
consumer leasing provisions were deleted from Regulation Z in 1981 and transferred to
Regulation M (12 CFR 1013).

The Home Ownership and Equity Protection Act of 1994 (HOEPA) amended the TILA. The law
imposed new disclosure requirements and substantive limitations on certain closed-end mortgage
loans bearing rates or fees above a certain percentage or amount. The law also included new
disclosure requirements to assist consumers in comparing the costs and other material
considerations involved in a reverse mortgage transaction and authorized the Federal Reserve
Board to prohibit specific acts and practices in connection with mortgage transactions.

The TILA amendments of 1995 dealt primarily with tolerances for real estate secured credit.
Regulation Z was amended on September 14, 1996 to incorporate changes to the TILA.
Specifically, the revisions limit lenders’ liability for disclosure errors in real estate secured loans
consummated after September 30, 1995. The Economic Growth and Regulatory Paperwork
Reduction Act of 1996 further amended the TILA. The amendments were made to simplify and
improve disclosures related to credit transactions.

The Electronic Signatures in Global and National Commerce Act (the E-Sign Act), 15 U.S.C.
7001 et seq., was enacted in 2000 and did not require implementing regulations. On November
9, 2007, amendments to Regulation Z and the official commentary were issued to simplify the
regulation and provide guidance on the electronic delivery of disclosures consistent with the
E-Sign Act.

In July 2008, Regulation Z was amended to protect consumers in the mortgage market from
unfair, abusive, or deceptive lending and servicing practices. Specifically, the change applied
protections to a newly defined category of “higher-priced mortgage loans” that includes virtually
all closed-end subprime loans secured by a consumer’s principal dwelling. The revisions also

! These reflect FFIEC-approved procedures.
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applied new protections to mortgage loans secured by a dwelling, regardless of loan price, and
required the delivery of early disclosures for more types of transactions. The revisions also
banned several advertising practices deemed deceptive or misleading. The Mortgage Disclosure
Improvement Act of 2008 (MDIA) broadened and added to the requirements of the Board’s July
2008 final rule by requiring early truth-in-lending disclosures for more types of transactions and
by adding a waiting period between the time when disclosures are given and consummation of
the transaction. In 2009, Regulation Z was amended to address those provisions. The MDIA also
requires disclosure of payment examples if the loan’s interest rate or payments can change, as
well as disclosure of a statement that there is no guarantee the consumer will be able to refinance
in the future. In 2010, Regulation Z was amended to address these provisions, which became
effective on January 30, 2011.

In December 2008, the Board adopted two final rules pertaining to open=end (not home-secured)
credit. The first rule involved Regulation Z revisions and made comprehensive ghanges applicable
to several disclosures required for: applications and solicitations; newg@ccounts, periodic
statements, change in terms notifications, and advertisementssI he'seconddwas a rule published
under the Federal Trade Commission (FTC) Act and wasgssued jointlywith the Office of Thrift
Supervision and the National Credit Union Administratiofs It sought to protect consumers from
unfair acts or practices with respect to consumer creditigard-accounts. Before these rules became
effective, however, the Credit Card Accountability,Responsibility and Disclosure Act of 2009
(Credit CARD Act) amended the TILA and established a ntimber of new requirements for open-
end consumer credit plans. Several provisions ofithe Credit CARD Act are similar to provisions in
the Board’s December 2008 TILA revigions and the,joint FTC Act rule, but other portions of the
Credit CARD Act address practices orimandate'disclosures that were not addressed in these rules.
In light of the Credit CARD Act,the,Board, NCUA, and OTS withdrew the substantive
requirements of the joint FTC Act rulesOn July 1, 2010, compliance with the provisions of the
Board’s rule that were not impacted by the Credit CARD Act became effective.

The Credit CARD Actqrovisions became effective in three stages. The provisions effective first
(August 20, 2009) requiredCreditors to increase the amount of notice consumers receive before the
rate on a credit card accountisdncreased or a significant change is made to the account’s terms.
These amendnients alSerallewed consumers to reject such increases and changes by informing the
creditor before thedncrease or change goes into effect. The provisions effective next (February 22,
2010) involved rules‘regarding interest rate increases, over-the-limit transactions, and student
cards. Finally, the provisions effective last (August 22, 2010) addressed the reasonableness and
proportionality of penalty fees and charges and re-evaluation of rate increases.

In 2009, Regulation Z was amended following the passage of the Higher Education Opportunity
Act (HEOA) by adding disclosure and timing requirements that apply to lenders making private
education loans.

In 2009, the Helping Families Save Their Homes Act amended the TILA to establish a new
requirement for notifying consumers of the sale or transfer of their mortgage loans. The
purchaser or assignee that acquires the loan must provide the required disclosures no later than
30 days after the date on which it acquired the loan.




In 2010, the Board further amended Regulation Z to prohibit payment to a loan originator that is
based on the terms or conditions of the loan, other than the amount of credit extended. The
amendment applies to mortgage brokers and the companies that employ them, as well as to
mortgage loan officers employed by depository institutions and other lenders. In addition, the
amendment prohibits a loan originator from directing or “steering” a consumer to a loan that is
not in the consumer’s interest to increase the loan originator’s compensation.

The Dodd-Frank Wall Street Reform and Consumer Protection Act of 2010 (Dodd-Frank Act)
amended the TILA to include several provisions that protect the integrity of the appraisal process
when a consumer’s home is securing the loan. The rule also requires that appraisers receive
customary and reasonable payments for their services. The appraiser and ean originator
compensation requirements had a mandatory compliance date of April, 2011

The Dodd-Frank Act granted rulemaking authority under the TILA#t0 the Censumer Financial
Protection Bureau (CFPB). Title X1V of the Dodd-Frank Act ingluded@humber of amendments to
TILA, and in 2013, the CFPB issued rules to implement them. Prohibitionsfon mandatory
arbitration and waivers of consumer rights, as well as requirements thatdengthen the time creditors
must maintain an escrow account for higher-priced mortgage loans, were generally effective June
1, 2013. The remaining amendments to Regulation Z‘@re effective/in January 2014.% These
amendments include ability-to-repay requirements for mastgage foans, appraisal requirements for
higher-priced mortgage loans, a revised and expanded testfor high-cost mortgages, as well as
additional restrictions on those loans, expandediequirements for servicers of mortgage loans,
refined loan originator compensation rules and loan, origination qualification standards, and a
prohibition on financing credit insurange for martgage loans. The amendments also established
new record retention requirements for certain provisions of the TILA.

In 2013, the CFPB issued a final rule"réwising the general limitation on the total amount of
account fees that a credit gard issuer may require a consumer to pay. Effective March 28, 2013,
the limit is 25 percent @f'the ereditlimit in effect when the account is opened. The limitation
applies only during the firstyear after account opening.

In 2013, the CEPB also issued a final rule to remove the requirement that card issuers consider
the consumer’s dependent ability to pay for applicants who are 21 or older and to permit
issuers to consider tacome and assets to which such consumers have a reasonable expectation of
access. This change was effective May 3, 2013, with a mandatory compliance date of
November 4, 2013.

2 These FFIEC examination procedures cover amendments to Regulation Z that were published in the Federal Register in final form
as of October 23, 2013.




Format of Regulation Z

The rules creditors must follow differ depending on whether the creditor is offering open-end
credit, such as credit cards or home-equity lines, or closed-end credit, such as car loans or
mortgages.

Subpart A (sections 1026.1 through 1026.4) of the regulation provides general information that
applies to open-end and closed-end credit transactions. It sets forth definitions and stipulates
which transactions are covered and which are exempt from the regulation. It also contains the
rules for determining which fees are finance charges.

Subpart B (sections 1026.5 through 1026.16) relates to open-end credit. t’contains rules on
account-opening disclosures and periodic statements. It also describes Special rules that apply to
credit card transactions, treatment of payments and credit balancesgprocedures far resolving credit
billing errors, annual percentage rate calculations, rescission reqéiremefts, and advertising.

Subpart C (sections 1026.17 through 1026.24) relates to cloSeéd-endicredit. It contains rules on
disclosures, treatment of credit balances, annual percentage rate ‘¢alculations, rescission
requirements, and advertising.

Subpart D (sections 1026.25 through 1026.30)yeentain‘tules on oral disclosures, disclosures
in languages other than English, record retentiony,effect'on state laws, state exemptions, and
rate limitations.

Subpart E (sections 1026.31 through 1026.45) c@ntains special rules and exemptions for certain
mortgage transactions. It containsules‘@n certain disclosures and provides limitations for loans
that have rates or fees above spécified amounts, and restricts certain terms for high-cost mortgages,
higher-priced mortgage loans, anddiome equity plans. It contains requirements for reverse
mortgage transactions. Itgrovides for additional prohibitions for specific acts and practices in
connection with an exténsiondof credit secured by a dwelling. It contains rules on valuation
independence, loan@riginator campensation in loans secured by a dwelling, loan originator
qualification standards, prohibitions on mandatory arbitration clauses and waivers of certain
consumer rightsiior J6ansisecured by a dwelling, a prohibition on financing credit insurance for
loans secured by a‘dwelling, and homeownership counseling requirements for certain types of
loans secured by a dwelling. It also contains certain servicing requirements, such as the
requirement to provide periodic billing statements. It establishes minimum standards for
transactions secured by a dwelling, including repayment ability and qualified mortgage standards.

Subpart F (sections 1026.46 through 1026.48) relates to private education loans. It contains rules
on disclosures, limitations on changes in terms after approval, the right to cancel the loan, and
limitations on co-branding in the marketing of private education loans.

Subpart G (sections 1026.51 through 1026.60) relates to credit card accounts under an open-end
(not home-secured) consumer credit plan (except for section 1026.57(c), which applies to all open-
end credit plans). This subpart contains rules regarding credit and charge card application and
solicitation disclosures. It also contains rules on evaluation of a consumer’s ability to make the




required payments under the terms of an account, limits the fees that a consumer can be required to
pay, and contains rules on allocation of payments in excess of the minimum payment. It also sets
forth certain limitations on the imposition of finance charges as the result of a loss of a grace
period, and on increases in annual percentage rates, fees, and charges for credit card accounts,
including the reevaluation of rate increases. This subpart prohibits the assessment of fees or
charges for over-the-limit transactions unless the consumer affirmatively consents to the creditor’s
payment of over-the-limit transactions. This subpart also sets forth rules for reporting and
marketing of college student open-end credit. Finally, it sets forth requirements for the Internet
posting of credit card accounts under an open-end (not home-secured) consumer credit plan.

Several appendices contain information such as the procedures for determimations about state
laws, state exemptions and issuance of official interpretations, special gtilles forgertain kinds of
credit plans, model disclosure forms, standards for determining ability te,pay, and the rules for
computing annual percentage rates in closed-end credit transactigns and total-annual-loan-cost
rates for reverse mortgage transactions.

Official interpretations of the regulation are published in@ Commentary. Good faith compliance
with the commentary protects creditors from civil liabifity underithe TILA. In addition, the
commentary includes more detailed information on disclosures @r other actions required of
creditors. It is virtually impossible to comply with RegulationyZ without reference to and reliance
on the commentary.

NOTE: The following narrative does notsdiscussiall the sections of Regulation Z, but rather
highlights only certain sections of the gegulation ane the TILA.




Subpart A — General
Purpose of the TILA and Regulation Z

The TILA is intended to ensure that credit terms are disclosed in a meaningful way so consumers
can compare credit terms more readily and knowledgeably. Before its enactment, consumers
were faced with a bewildering array of credit terms and rates. It was difficult to compare loans
because they were seldom presented in the same format. Now, all creditors must use the same
credit terminology and expressions of rates. In addition to providing a uniform system for
disclosures, the act:

e Protects consumers against inaccurate and unfair credit billing andéredit card practices;

e Provides consumers with rescission rights;

e Provides for rate caps on certain dwelling-secured loans;

e Imposes limitations on home equity lines of credit @nd certaimiclosed-end home mortgages;
e Provides minimum standards for most dwelling-securedloans; and

e Delineates and prohibits unfair or deceptive mertgage fending practices.

The TILA and Regulation Z do not, however, tellifinancial institutions how much interest they
may charge or whether they must grant a consumera loan.

Summary of Coverage Considerations
— Sections 10261 amd 1026.2

Lenders must carefully‘Consider several factors when deciding whether a loan requires Truth in
Lending disclosures,or 1Sisubjectdo other Regulation Z requirements. The coverage
considerations upder Regulation Z are addressed in more detail in the commentary to Regulation
Z. For examplé;broad-eaverage considerations are included under section 1026.1(c) of the
regulation and relevant definitions appear in section 1026.2.

Exempt Transactions — Section 1026.3
The following transactions are exempt from Regulation Z:
e Credit extended primarily for a business, commercial, or agricultural purpose;

e Credit extended to other than a natural person (including credit to government agencies or
instrumentalities);




Credit in excess of an annually adjusted threshold not secured by real property or by personal
property used or expected to be used as the principal dwelling of the consumer;?

Public utility credit;

Credit extended by a broker-dealer registered with the Securities and Exchange Commission
(SEC) or the Commodity Futures Trading Commission (CFTC), involving securities or
commodities accounts;

Home fuel budget plans not subject to a finance charge; and

Certain student loan programs.

However, when a credit card is involved, generally exempt credit (e:g., Business purpose credit)
is subject to the requirements that govern the issuance of credit gards and Nabifity for their
unauthorized use. Credit cards must not be issued on an unsoliciteddasis and, if a credit card is
lost or stolen, the cardholder must not be held liable for meresthan$50 for the unauthorized use
of the card. (Comment 3-1)

When determining whether credit is for consumer purposesythereditor must evaluate all of the
following:

Any statement obtained from the consumendeseribing the purpose of the proceeds.

o For example, a statement that the procegdswill be used for a vacation trip would indicate
a consumer purpose.

0 If the loan has a mixedspurpesey(e.d., proceeds will be used to buy a car that will be used
for personal and business®purposes), the lender must look to the primary purpose of the
loan to decide whetherdiselestires are necessary. A statement of purpose from the
consumer will help the lender make that decision.

0 A checked box indicating that the loan is for a business purpose, absent any
documentation“shewing the intended use of the proceeds could be insufficient evidence
that the loamydid not have a consumer purpose.

The consumer’s primary occupation and how it relates to the use of the proceeds. The higher
the correlation between the consumer’s occupation and the property purchased from the loan
proceeds, the greater the likelihood that the loan has a business purpose. For example,
proceeds used to purchase dental supplies for a dentist would indicate a business purpose.

Personal management of the assets purchased from proceeds. The lower the degree of the
borrower’s personal involvement in the management of the investment or enterprise purchased

3 The Dodd-Frank Act requires that this threshold be adjusted annually by any annual percentage increase in the Consumer Price
Index for Urban Wage Earners and Clerical Workers (CPI1-W). Accordingly, based on the annual percentage increase in the CPI-
W as of June 1, 2012, the exemption threshold increased from $51,800 to $53,000, effective January 1, 2013.




by the loan proceeds, the less likely the loan will have a business purpose. For example, money
borrowed to purchase stock in an automobile company by an individual who does not work for
that company would indicate a personal investment and a consumer purpose.

e The size of the transaction. The larger the size of the transaction, the more likely the loan will
have a business purpose. For example, if the loan is for a $5,000,000 real estate transaction,
that might indicate a business purpose.

e The amount of income derived from the property acquired by the loan proceeds relative to
the borrower’s total income. The lesser the income derived from the acquired property, the
more likely the loan will have a consumer purpose. For example, if thesborrower has an
annual salary of $100,000 and receives about $500 in annual dividends from the acquired
property, that would indicate a consumer purpose.

All five factors must be evaluated before the lender can conclude thats@isclostires are not
necessary. Normally, no one factor, by itself, is sufficient reasonitefdetermine the applicability of
Regulation Z. In any event, the financial institution may routinely furnish disclosures to the
consumer. Disclosure under such circumstances does ndt controliwhether the transaction is
covered, but can assure protection to the financial inStitution and‘compliance with the law.




Coverage Considerations under Regulation Z

Regulation Z does not apply, except for the rules of issuance of and
unauthorized use liability for credit cards (Exempt credit includes loans

A 4

with a business or agricultural purpose. and certain student loans Credit
extended to acquire or improve rental property that is not owner-occupied
is considered business purpose credit )

Regulation Z does not i to a land trust is deemed

A 4

editor” and Regulation Z does not apply unless at
tests is met:

ifution extends consumer credit regularly and
a) obligation is initially payable to the institution and

b) The obligation is either payable by written agreement in more than four
installments or is subject to a finance charge

2) The institution is a card issuer that extends closed-end credit that is subject to
a finance charge or is payable by written agreement in more than four
installments

3) The institution is not the card issuer, but it imposes a finance charge at the
time of honoring a credit card

No Regulation Z does not apply. but may apply later if the loan

Yes Yes

\ 4

Regulation Z applies

\ 4

is refinanced for $53,000 or less If the principal dwelling is
taken as collateral after consummation, rescission rights will
apply and, in the case of open-end credit, billing disclosures
and other provisions of Regulation Z will apply




Determination of Finance Charge and Annual
Percentage Rate (“APR”)

Finance Charge (Open-End and Closed-End Credit)
— Section 1026.4

The finance charge is a measure of the cost of consumer credit represented in dollars and cents.
Along with APR disclosures, the disclosure of the finance charge is central to the uniform credit
cost disclosure envisioned by the TILA.

The finance charge does not include any charge of a type payable in a gdmparable cash
transaction. Examples of charges payable in a comparable cash transaction may include taxes,
title, license fees, or registration fees paid in connection with an agtomobile purchase.

Finance charges include any charges or fees payable directly orindirectlydy the consumer and
imposed directly or indirectly by the financial institution githégas an,inétdent to or as a condition
of an extension of consumer credit. The finance charge@n a loan always includes any interest
charges and often, other charges. Regulation Z includes examples, applicable both to open-end
and closed-end credit transactions, of what must, must'aot, opmeed not be included in the
disclosed finance charge (§1026.4(b)).

Accuracy Tolerances (Clagsed=End, Credit)
— Sections 1026.18(d) and 1026.23(9)

Regulation Z provides finance gharge toleranees for legal accuracy that should not be confused
with those provided in the TILA fors@imbursement under regulatory agency orders. As with
disclosed APRs, if a discl@Sed finance charge were legally accurate, it would not be subject to
reimbursement.

Under the TILA ap@d®RegulationdZ, finance charge disclosures for open-end credit must be
accurate since thiere is no tolerance for finance charge errors. However, both the TILA and
Regulation Z permit'variots finance charge accuracy tolerances for closed-end credit.

Tolerances for the finance charge in a closed-end transaction, other than a mortgage loan, are
generally $5 if the amount financed is less than or equal to $1,000 and $10 if the amount
financed exceeds $1,000. Tolerances for certain transactions consummated on or after September
30, 1995 are noted below.

e Credit secured by real property or a dwelling (closed-end credit only):

o The disclosed finance charge is considered accurate if it is not understated by more than
$100.

o Overstatements are not violations.

10



e Rescission rights after the three-business-day rescission period (closed-end credit only):

o The disclosed finance charge is considered accurate if it does not vary from the actual
finance charge by more than one-half of 1 percent of the credit extended or $100,
whichever is greater.

o The disclosed finance charge is considered accurate if it does not vary from the actual
finance charge by more than 1 percent of the credit extended for the initial and
subsequent refinancings of residential mortgage transactions when the new loan is made
at a different financial institution. (This excludes high-cost mortgage loans subject to
section 1026.32, transactions in which there are new advances, and.new consolidations.)

e Rescission rights in foreclosure:

o The disclosed finance charge is considered accurate if it«loes pot varyfrom the actual
finance charge by more than $35.

o Overstatements are not considered violations.

0 The consumer can rescind if a mortgage broker, feeithat should have been included in the
finance charge was not included.

NOTE: Normally, the finance charge tolerancefor a rescindable transaction is either 0.5
percent of the credit transaction or, fereertain,refinancings, 1 percent of the credit
transaction. However, in the event/of a foreclosuire, the consumer may exercise the right of
rescission if the disclosed finance €harge isjunderstated by more than $35.

See the “Finance Charge Tolerances?seharts within these examination procedures for help in
determining appropriate finance*€harge tolerances.

Calculating the,Einance Charge (Closed-End Credit)

One of the morgseomplex tasks under Regulation Z is determining whether a charge associated
with an extension, offeréditanust be included in, or excluded from, the disclosed finance charge.
The finance chargeunitially includes any charge that is, or will be, connected with a specific
loan. Charges imposed by third parties are finance charges if the financial institution requires use
of the third party. Charges imposed by settlement or closing agents are finance charges if the
bank requires the specific service that gave rise to the charge and the charge is not otherwise
excluded. The “Finance Charge Tolerances” charts within this document briefly summarize the
rules that must be considered.

11



Prepaid Finance Charges — Section 1026.18(b)(3)

A prepaid finance charge is any finance charge paid separately to the financial institution or to a
third party, in cash or by check before or at closing, settlement, or consummation of a
transaction, or withheld from the proceeds of the credit at any time.

Prepaid finance charges effectively reduce the amount of funds available for the consumer’s use;
usually before or at the time the transaction is consummated.

Examples of finance charges frequently prepaid by consumers are borrower’s points, loan
origination fees, real estate construction inspection fees, odd days’ interest (interest attributable
to part of the first payment period when that period is longer than a regular payment period),
mortgage guarantee insurance fees paid to the Federal Housing Administration, private mortgage
insurance (PMI) paid to such companies as the Mortgage Guaranty Insurance Gompany (MGIC),
and, in non-real-estate transactions, credit report fees.

Precomputed Finance Charges

A precomputed finance charge includes, for example, interest added to the note amount that is
computed by the add-on, discount, or simple interest methods. lf reflected in the face amount of
the debt instrument as part of the consumer’s olgligation, finance charges that are not viewed as
prepaid finance charges are treated as precomputed finance charges that are earned over the life
of the loan.

12



Finance Charge Chart

FINANCE CHARGE = DOLLAR COST OF CONSUMER CREDIT: It includes any charge payable directly or indirectly by
the consumer and imposed directly or indirectly by the creditor as a condition of or incident to the extension of credit.

CHARGES ALWAYS
INCLUDED

Interest

CHARGES NEVER
INCLUDED

Transaction fees

Loan origination fees  Consumer
points

Credit guarantee insurance
premiums

Charges imposed on the creditor for
purchasing the loan, which are
passed on to the consumer

Discounts for inducing payment by
means other than credit

Mortgage broker fees

Other examples: Fee for preparing
TILA disclosures; real estate
construction loan inspection fees;
fees for post-consummation tax or
flood service policy; required credit
life insurance charges

CHARGES INCLUDED CONDITIONS
UNLESS CONDITIONS (Any loan) CHARGESINOT INCLUDED IF BONA
ARE MET FIDE AND'REASONABLE IN AMOUNT
(Residential mortgage transactions and
| | loans secured by real estate)
Premiums for credit life, A&H, or o Insurance not required, disclosures |
loss of income insurance |  are made, and consumer authorizes . ) .
Fees for title insurance, title examination,
| property survey, etc
Debt cancellation fees P Coverage nof requiifedydisclosures |
are made, and consumer authorizes Fees for preparing loan documents,
mortgages, and other settlement documents
Premiums for property or liability » Consumer selectsiinsurance
insurance company and disclostres are made Amounts required to be paid into escrow, if
not otherwise included in the finance
| charge
o Insurerwaives right of subrogation,
Premiums for vendor’s single » consumer selects insurance |
interest (VSI) insurance company, and disclosures are made
Notary fees
Security interést eharges (filing _ The fee is for lien purposes, |
fees), insurance inliewoffiling fees P prescribed by law, payable to a third Pre-consummation flood and pest
andgcertain notary fees public official and is itemized and inspection fees
| disclosed
/ . . o | Use of the third party is not required Appraisal and credit report fees
Charges imposed by third parties P|  to obtain loan and creditor does not
retain the charge
. Creditor does not require and does
Charges imposed by third-party » not retain the fee for the particular
closing agents service
_ Application fees, if charged to all
Appraisal and credit report fees P applicants, are not finance charges
Application fees may include
appraisal or credit report fees

Charges payable in a comparable
cash transaction

Fees for unanticipated late
payments

Overdraft fees not agreed to in
writing

Seller’s points

Participation or membership fees

Discount offered by the seller to

induce payment by cash or other

means not involving the use of a
credit card

Interest forfeited as a result of
interest reduction required by law

Charges absorbed by the creditor as
a cost of doing business




Instructions for the Finance Charge Chart

The finance charge initially includes any charge that is, or will be, connected with a specific
loan. Charges imposed by third parties are finance charges if the creditor requires use of the third
party. Charges imposed on the consumer by a settlement agent are finance charges only if the
creditor requires the particular services for which the settlement agent is charging the borrower
and the charge is not otherwise excluded from the finance charge.

Immediately below the finance charge definition, the chart presents five captions applicable to
determining whether a loan related charge is a finance charge.

The first caption is charges always included. This category focuses on spécifig,charges given in
the regulation or commentary as examples of finance charges.

The second caption, charges included unless conditions are metgfocuses omcharges that must be
included in the finance charge unless the creditor meets specifieidiselosure or other conditions to
exclude the charges from the finance charge.

The third caption, conditions, focuses on the conditionsthat need to be met if the charges
identified to the left of the conditions are permitted tojbe exeluded from the finance charge.
Although most charges under the second caption.may beyincluded in the finance charge at the
creditor’s option, third-party charges and application fees*(listed last under the third caption)
must be excluded from the finance charge if the,relewant conditions are met. However, inclusion
of appraisal and credit report charges as'part of the,application fee is optional.

The fourth caption, charges not included, identifies fees or charges that are not included in the
finance charge under conditiongfidentifieddayuthe caption. If the credit transaction is secured by real
property or the loan is a residential4mortgage transaction, the charges identified in the column, if
they are bona fide and reag@nable In ameunt, must be excluded from the finance charge. For
example, if a consumerdoan isfsecured by a vacant lot or commercial real estate, any appraisal fees
connected with the loan must notfge included in the finance charge.

The fifth caption, charges never included, lists specific charges provided by the regulation as
examples of thoseithat automatically are not finance charges (e.g., fees for unanticipated late
payments).

14



Annual Percentage Rate Definition — Section 1026.22
(Closed-End Credit)

Credit costs may vary depending on the interest rate, the amount of the loan and other charges,
the timing and amounts of advances, and the repayment schedule. The APR, which must be
disclosed in nearly all consumer credit transactions, is designed to take into account all relevant
factors and to provide a uniform measure for comparing the cost of various credit transactions.

The APR is a measure of the cost of credit, expressed as a nominal yearly rate. It relates the
amount and timing of value received by the consumer to the amount and timing of payments made.
The disclosure of the APR is central to the uniform credit cost disclosure gmvisioned by the TILA.

The value of a closed-end credit APR must be disclosed as a single rateyonly, whether the loan
has a single interest rate, a variable interest rate, a discounted vagiable interestaate, or graduated
payments based on separate interest rates (step rates), and it mdst appear with the segregated
disclosures. Segregated disclosures are grouped together and.do net contain any information not
directly related to the disclosures required under sectiong026.18.

Since an APR measures the total cost of credit, incldding €ests such as transaction charges or
premiums for credit guarantee insurance, it is ngt an “interest¥rate, as that term is generally
used. APR calculations do not rely on definitions ,of iAterest in state law and often include
charges, such as a commitment fee paid by theyconsumer, that are not viewed by some state
usury statutes as interest. Conversely, ap? APR might not include a charge, such as a credit report
fee in a real property transaction, which some state'taws might view as interest for usury
purposes. Furthermore, measuring the'timing of value received and of payments made, which is
essential if APR calculations aréto be accurate, must be consistent with parameters under
Regulation Z.

The APR is often considered to be‘thefinance charge expressed as a percentage. However, two
loans could require the 'same finanee charge and still have different APRs because of differing
values of the amountinanced ar of payment schedules. For example, the APR is 12 percent on a
loan with an amiount financed of $5,000 and 36 equal monthly payments of $166.07 each. It is
13.26 percent on‘adoan with an amount financed of $4,500 and 35 equal monthly payments of
$152.18 each and final payment of $152.22. In both cases the finance charge is $978.52. The
APRs on these example loans are not the same because an APR does not only reflect the finance
charge. It relates the amount and timing of value received by the consumer to the amount and
timing of payments made.

The APR is a function of:

e The amount financed, which is not necessarily equivalent to the loan amount. For example, if
the consumer must pay at closing a separate 1 percent loan origination fee (prepaid finance
charge) on a $100,000 residential mortgage loan, the loan amount is $100,000, but the
amount financed would be $100,000 less the $1,000 loan fee, or $99,000.
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e The finance charge, which is not necessarily equivalent to the total interest amount (interest is
not defined by Regulation Z, but rather is defined by state or other federal law). For example:

o If the consumer must pay a $25 credit report fee for an auto loan, the fee must be
included in the finance charge. The finance charge in that case is the sum of the interest
on the loan (i.e., interest generated by the application of a percentage rate against the loan
amount) plus the $25 credit report fee.

o If the consumer must pay a $25 credit report fee for a home improvement loan secured by
real property, the credit report fee must be excluded from the finance charge. The finance
charge in that case would be only the interest on the loan.

e The payment schedule, which does not necessarily include only pfincipal and interest (P + 1)
payments. For example:

o If the consumer borrows $2,500 for a vacation trip at 14%pereent simple interest per
annum and repays that amount with 25 equal monthlyapaymentsdeginning one month
from consummation of the transaction, the monthly P + Fpayment will be $115.87, if all
months are considered equal, and the amountfinanced would be $2,500. If the
consumer’s payments are increased by $2.00 a'monthyte’pay a non-financed $50 loan fee
during the life of the loan, the amount fifianeed,would remain at $2,500 but the payment
schedule would be increased to $117¢87 a'month, the finance charge would increase by
$50, and there would be a correspendingyincrease in the APR. This would be the case
whether or not state law define§ the $50,l0ap fee as interest.

o If the loan above has 55 days to'the first'payment and the consumer prepays interest at
consummation ($24.314to coverthefirst 25 days), the amount financed would be $2,500 -
$24.31, or $2,475.69. Although the amount financed has been reduced to reflect the
consumer’s redueed use of@available funds at consummation, the time interval during
which the consumerdias use of the $2,475.69, 55 days to the first payment, has not
changed. Simee thefirst payment period exceeds the limitations of the regulation’s minor
irregulagities provisiops (see §1026.17(c)(4)), it may not be treated as regular. In
calculating the APRY, the first payment period must not be reduced by 25 days (i.e., the
first payment,period may not be treated as one month).

Financial institutions may, if permitted by state or other law, precompute interest by applying a
rate against a loan balance using a simple interest, add-on, discount or some other method, and
may earn interest using a simple interest accrual system, the Rule of 78’s (if permitted by law) or
some other method. Unless the financial institution’s internal interest earnings and accrual
methods involve a simple interest rate based on a 360-day year that is applied over actual days
(even that is important only for determining the accuracy of the payment schedule), it is not
relevant in calculating an APR, since an APR is not an interest rate (as that term is commonly
used under state or other law). Since the APR normally need not rely on the internal accrual
systems of a bank, it always may be computed after the loan terms have been agreed upon (as
long as it is disclosed before actual consummation of the transaction).
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Special Requirements for Calculating the Finance Charge and APR

Proper calculation of the finance charge and APR are of primary importance. The regulation
requires that the terms “finance charge” and “annual percentage rate” be disclosed more
conspicuously than any other required disclosure, subject to limited exceptions. The finance
charge and APR, more than any other disclosures, enable consumers to understand the cost of the
credit and to comparison shop for credit. A creditor’s failure to disclose those values accurately
can result in significant monetary damages to the creditor, either from a class action lawsuit or
from a regulatory agency’s order to reimburse consumers for violations of law.

If an APR or finance charge is disclosed incorrectly, the error is not, in itself, a violation of the
regulation if:

e The error resulted from a corresponding error in a calculation 1001 used in good faith by the
financial institution.

e Upon discovery of the error, the financial institution premptly discontinues use of that
calculation tool for disclosure purposes.

e The financial institution notifies the CFPB in writing ofithe#rror in the calculation tool.

When a financial institution claims a calculation teel waswsed in good faith, the financial
institution assumes a reasonable degree of responsibility for ensuring that the tool in question
provides the accuracy required by the regulation. Fer example, the financial institution might
verify the results obtained using the todl by comparing those results to the figures obtained by
using another calculation tool. The finangial institution might also verify that the tool, if it is
designed to operate under the agtuarial methed, produces figures similar to those provided by the
examples in appendix J to the regulation. The calculation tool should be checked for accuracy
before it is first used and periodically thereafter.
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Subpart B — Open-End Credit

Time of Disclosures (Periodic Statements)
— Section 1026.5(b)

For credit card accounts under an open-end (not home-secured) consumer credit plan, creditors
must adopt reasonable procedures designed to ensure that periodic statements are mailed or
delivered at least 21 days prior to the payment due date disclosed on the periodic statement and
that payments are not treated as late for any purpose if they are received within 21 days after
mailing or delivery of the statement. In addition, for all open-end consumer credit accounts with
grace periods, creditors must adopt reasonable procedures designed to gnsurethat periodic
statements are mailed or delivered at least 21 days prior to the date onwhich a grace period (if
any) expires and that finance charges are not imposed as a result of'the loss of a@'grace period if a
payment is received within 21 days after mailing or delivery of@ statefment."For purposes of this
requirement, a “grace period” is defined as a period within whichyafy credit extended may be
repaid without incurring a finance charge due to a periodi¢ interest rates' For non-credit card
open-end consumer plans without a grace period, crediters mustadopt reasonable policies and
procedures designed to ensure that periodic statements areymailed or delivered at least 14 days
prior to the date on which the required minimum periodi¢ payment is due. Moreover, the creditor
must adopt reasonable policies and procedures ta.ensSuresthat it does not treat as late a required
minimum periodic payment received by the creditogwithin 14 days after it has mailed or
delivered the periodic statement.

Subsequent Disclosures,(Open-End Credit)
— Section 1026.9

For open-end, not heme-secured credit, the following applies:

Creditors are required taypravide consumers with 45 days’ advance written notice of rate
increases and other'significant ehanges to the terms of their credit card account agreements. The
list of “significant changes” mcludes most fees and other terms that a consumer should be aware
of before use of thefaccount. Examples of such fees and terms include:

e Penalty fees;

e Transaction fees;

e Fees imposed for the issuance or availability of the open-end plan;
e Grace period; and

e Balance computation method.
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Changes that do not require advance notice include:
e Reductions of finance charges;
e Termination of account privileges resulting from an agreement involving a court proceeding;

e The change is an increase in an APR upon expiration of a specified period of time previously
disclosed in writing;

e The change applies to increases in variable APRs that change according to an index not
under the card issuer’s control; and

e Rate increases due to the completion of, or failure of a consumer t@ comply:with, the terms of
a workout or temporary hardship arrangement, if those terms axe diselosed prior to
commencement of the arrangement.

A creditor may suspend account privileges, terminate an account;\0r lower the credit limit
without notice. However, a creditor that lowers the creditfimit'may et impose an over limit fee
or penalty rate as a result of exceeding the new credit limit without a 45-day advance notice that
the credit limit has been reduced.

For significant changes in terms (with the exception ofratéichanges, increases in the minimum
payment, certain changes in the balance computation, method, and when the change results from
the consumer’s failure to make a required*minimum periodic payment within 60 days after the
due date), a creditor must also provide consumers the right to reject the change. If the consumer
does reject the change prior to the effective date; the creditor may not apply the change to the
account (81026.9(h)(2)(i)).

In addition, when a consumer rejects a ghange or increase, the creditor must not:
e Impose a fee or charge or treat,the account as in default solely as a result of the rejection; or

e Require repayment of theypalance on the account using a method that is less beneficial to the
consumer than ene ofithe following methods: (1) the method of repayment prior to the
rejection; (2) amamortization period of not less than five years from the date of rejection; or
(3) a minimum periodic payment that includes a percentage of the balance that is not more
than twice the percentage included prior to the date of rejection.
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Finance Charge (Open-End Credit)
— Sections 1026.6(a)(1) & 1026.6(b)(3)

Each finance charge imposed must be individually itemized. The aggregate total amount of the
finance charge need not be disclosed.

Determining the Balance and Computing the Finance Charge

The examiner must know how to compute the balance to which the periodic rate is applied.
Common methods used are the previous balance method, the daily balance method, and the
average daily balance method, which are described as follows:

e Previous balance method. The balance on which the periodic finamce char@e is computed is
based on the balance outstanding at the start of the billing cyclé. The'periodic rate is
multiplied by this balance to compute the finance charge.

e Daily balance method. A daily periodic rate is applied*to'eithenthefbalance on each day in
the cycle or the sum of the balances on each of the days in theicycle. If a daily periodic rate is
multiplied by the balance on each day in the billing cyele, the finance charge is the sum of
the products. If the daily periodic rate is multiplied'by the,stim of all the daily balances, the
result is the finance charge.

e Average daily balance method. The,average datly balance is the sum of the daily balances
(either including or excluding currént transactions) divided by the number of days in the
billing cycle. A periodic rate is then multiplied by the average daily balance to determine the
finance charge. If the periodic™ate 1S\a daily one, the product of the rate multiplied by the
average balance is multiplied bysthe,number of days in the cycle.

In addition to those comsfton methedsgfinancial institutions have other ways of calculating the
balance to which the periodi€ rate is applied. By reading the financial institution’s explanation,
the examiner shouldsbe able to calculate the balance to which the periodic rate was applied. In
some cases, theg@xaminer mayneed to obtain additional information from the financial institution
to verify the explanatron‘disclosed. Any inability to understand the disclosed explanation should
be discussed with management, who should be reminded of Regulation Z’s requirement that
disclosures be clear and conspicuous.

When a balance is determined without first deducting all credits and payments made during the
billing cycle, that fact and the amount of the credits and payments must be disclosed.

If the financial institution uses the daily balance method and applies a single daily periodic rate,
disclosure of the balance to which the rate was applied may be stated as any of the following:

e A balance for each day in the billing cycle. The daily periodic rate is multiplied by the
balance on each day and the sum of the products is the finance charge.
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e A balance for each day in the billing cycle on which the balance in the account changes. The
finance charge is figured by the same method as discussed previously, but the statement
shows the balance only for those days on which the balance changed.

e The sum of the daily balances during the billing cycle. The balance on which the finance
charge is computed is the sum of all the daily balances in the billing cycle. The daily periodic
rate is multiplied by that balance to determine the finance charge.

e The average daily balance during the billing cycle. If this is stated, the financial institution
may, at its option, explain that the average daily balance is or can be multiplied by the
number of days in the billing cycle and the periodic rate applied to thegroduct to determine
the amount of interest.

If the financial institution uses the daily balance method, but applies tw@,or more daily
periodic rates, the sum of the daily balances may not be used.Acceptable ways of disclosing
the balances include:

e A balance for each day in the billing cycle;
e A balance for each day in the billing cycle on which, thetbalance in the account changes; or

e Two or more average daily balances. If the average daily balances are stated, the financial
institution may, at its option, explain that interestyis or may be determined by 1) multiplying
each of the average daily balances by the number of days in the billing cycle (or if the daily
rate varied during the cycle), 2) by multiplying each of the results by the applicable daily
periodic rate, and 3) adding these preductsdogether.

In explaining the method used to find thesbalance on which the finance charge is computed, the
financial institution need giot reveal how/it allocates payments or credits. That information may be
disclosed as additionaldnformation, but all required information must be clear and conspicuous.

NOTE: Section 1026.54 prohibits a credit card issuer from calculating finance charges based on
balances for days in previousbilling cycles as a result of the loss of a grace period (a practice
sometimes referred'to as “double-cycle billing”).

Finance Charge Resulting from Two or More Periodic Rates

Some financial institutions use more than one periodic rate in computing the finance charge. For
example, one rate may apply to balances up to a certain amount and another rate to balances
more than that amount. If two or more periodic rates apply, the financial institution must disclose
all rates and conditions. The range of balances to which each rate applies also must be disclosed.
It is not necessary, however, to break the finance charge into separate components based on the
different rates.
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Annual Percentage Rate (Open-End Credit)

The disclosed APR on an open-end credit account is accurate if it is within one-eighth of one
percentage point of the APR calculated under Regulation Z.

Determination of APR — Section 1026.14

The basic method for determining the APR in open-end credit transactions involves multiplying
each periodic rate by the number of periods in a year. This method is used in all types of open-
end disclosures, including:

e The corresponding APR in the initial disclosures;

e The corresponding APR on periodic statements;

e The APR in early disclosures for credit card accounts;
e The APR in early disclosures for home-equity plans;
e The APR in advertising; and

e The APR in oral disclosures.

The corresponding APR is prospective andyit dogs notyinvolve any particular finance charge or
periodic balance.

A second method of calculating theyAPR,is the'quotient method. At a creditor’s option, the
quotient method may be disclaSed ongperiodic statements for home-equity plans subject to
section 1026.40 (“HELOCs?). “®He quatient method reflects the annualized equivalent of the
rate that was actually applied during.a€ycle. This rate, also known as the effective APR, will
differ from the correspending APR if the creditor applies minimum, fixed, or transaction charges
to the account duringithe ‘eycle (81026.14(c))

Brief OutlineyforrOpem-End Credit APR Calculations on Periodic Statements
NOTE: Assume monthly billing cycles for each of the calculations below.

l. Basic method for determining the APR in an open-end credit transaction. This is the
corresponding APR. (81026.14(b))

A. Monthly rate x 12 = APR

. Optional effective APR that may be disclosed on home-equity line of credit (HELOC)
periodic statements

*f a creditor does not disclose the effective (or quotient method) APR on a HELOC periodic statement, it must
instead disclose the charges (fees and interest) imposed as provided in section 1026.7(a).
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. APR when only periodic rates are imposed (8§1026.14(c)(1))
1. Monthly rate x 12 = APR

Or
2. (Total finance charge / sum of the balances) x 12 = APR

. APR when minimum or fixed charge, but not transaction charge imposed.
(81026.14(c)(2))

1. (Total finance charge / amount of applicable balance®) x 12=APR®

. APR when the finance charge includes a charge related to‘@specifictransaction (such
as a cash advance fee), even if the total finance charged@lso includesiany other
minimum, fixed, or other charge not calculated using a periodic rate. (81026.14(c)(3))

1. (Total finance charge / (all balances + othepameunts,onavhich a finance charge
was imposed during the billing cycle without duplication’) x 12 = APR®

. APR when the finance charge imposed during the bidling cycle includes a minimum
or fixed charge that does not exceedg:50,for amonthly or longer billing cycles (or
pro rata part of $.50 for a billing eycleshorterthan monthly). (81026.14(c)(4))

1. Monthly rate x 12 = APR

. APR calculation when dailyperiodig rates are applicable if only the periodic rate is
imposed or when a mintmum-akfixed charge (but not a transactional charge is
imposed. (81026.14(d))

1. (Total finance ghargesffaverage daily balance) x 12 = APR
Or

2. (Totalfimance charge / sum of daily balances) x 365 = APR

® For the following formulas, the APR cannot be determined if the applicable balance is zero. (§1026.14(c)(2))

® Loan fees, points, or similar finance charges that relate to the opening of the account must not be included in the
calculation of the APR.

7 The sum of the balances may include the average daily balance, adjusted balance, or previous balance method.
When a portion of the finance charge is determined by application of one or more daily periodic rates, the sum of the
balances also means the average of daily balances. See Appendix F to Regulation Z.

8 Cannot be less than the highest periodic rate applied, expressed as an APR. Loan fees, points, or similar finance
charges that relate to the opening of the account must not be included in the calculation of the APR.
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Change in Terms Notices for Home Equity Plans Subject to
Section 1026.40 — Section 1026.9(c)

Servicers are required to provide consumers with 15 days’ advance written notice of a change to
any term required to be disclosed under section 1026.6(a) or where the required minimum
periodic payment is increased. Notice is not required when the change involves a reduction of
any component of a finance charge or other charge or when the change results from an
agreement involving a court proceeding. If the creditor prohibits additional extensions of credit
or reduces the credit limit in certain circumstances (if permitted by contract), a written notice
must be provided no later than three business days after the action is taken and must include the
specific reasons for the action. If the creditor requires the consumer to requestyeinstatement of
credit privileges, the notice also must state that fact.

Timely Settlement of Estates — Sectiong1026.1d4c)

Issuers are required to establish procedures to ensure thatamy.administfator of an estate can
resolve the outstanding credit card balance of a deceased account halder in a timely manner. If
an administrator requests the amount of the balance:

e The issuer is prohibited from imposing additional fees,on‘the account;

e The issuer is required to disclose the amount of'the balance to the administrator in a timely
manner (safe harbor of 30 days); and

e If the balance is paid in full withini80 days after disclosure of the balance, the issuer must
waive or rebate any trailing@r residuakintérest charges that accrued on the balance following
the disclosure.

Minimum Payments “=sSection 1026.7(b)(12)

For credit card aceounts under an open-end credit plan, card issuers generally must disclose on
periodic statemeénts an estimate of the amount of time and the total cost (principal and interest)
involved in payingghe balance in full by making only the minimum payments, and an estimate of
the monthly payment,amount required to pay off the balance in 36 months and the total cost
(principal and interest) of repaying the balance in 36 months. Card issuers also must disclose a
minimum payment warning, and an estimate of the total interest that a consumer would save if
that consumer repaid the balance in 36 months, instead of making minimum payments.
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Subpart C — Closed-End Credit
Timing of Disclosures — Sections 1026.17(b) and 1026.19

Creditors are generally required to make disclosures required by the TILA before the
consummation of the transaction. Residential mortgage transactions have special timing
requirements that include providing disclosures to consumers no later than the third business day
after receipt of the consumer’s application. Creditors are also required to provide consumers with
updated disclosures three days prior to consummation of the mortgage transaction if certain
terms of the mortgage change. Finally, certain variable rate transactions secured by a dwelling
have additional disclosure obligations with specific timing requirementsdsothnprior to and after
consummation (see 881026.20(c) and (d) below).

Finance Charge (Closed-End Credit) — Sectionyd026.17(a)

The aggregate total amount of the finance charge must be disclesed."Each fifance charge imposed
need not be individually itemized and must not be itemized'with the,segrégated disclosures.

Annual Percentage Rate (Closed=End, Credit)
— Section 1026.22

Accuracy Tolerances
The disclosed APR on a closed-end transactiongis accurate for:

e Regular transactions (whichsinclude amy.single advance transaction with equal payments and
equal payment periods, or @n irre@ular first payment period and/or a first or last irregular
payment), if it is within"one-eighth of 1 percentage point of the APR calculated under
Regulation Z (81026:22(a)(2))"

e Irregular transa€tions (which'include multiple advance transactions and other transactions not
consideredg€gular), if it 1§'within one-quarter of 1 percentage point of the APR calculated
under Regulation Z (81026.22(a)(3)).

e Mortgage transactions, if it is within one-eighth of 1 percentage point for regular transactions
or one-quarter of 1 percentage point for irregular transactions or if:

i. The rate results from the disclosed finance charge, and the disclosed finance is considered
accurate under sections 1026.18(d)(1) or 1026.23(g) or (h) (§1026.22(a)(4)); or

ii. The disclosed finance charge is calculated incorrectly but is considered accurate under
sections 1026.18(d)(1) or 1026.23(g) or (h) and either:

(A) the finance charge is understated and the disclosed APR is also understated but is
closer to the actual APR than the APR that would be considered accurate under
section 1026.22(a)(4); or
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(B) the disclosed finance charge is overstated and the disclosed APR is also
overstated but is closer to the actual APR than the APR that would be considered
accurate under section 1026.22(a)(4).

For example, in an irregular transaction subject to a tolerance of %th of 1 percentage
point, if the actual APR is 9.00% and a $75 omission from the finance charge
corresponds to a rate of 8.50% that is considered accurate under section 1026.22(a)(4), a
disclosed APR of 8.65% is considered accurate under section 1026.22(a)(5). However, a
disclosed APR below 8.50% or above 9.25% would not be considered accurate.

Construction Loans — Section 1026.17(c)(6) & Appendix D

Construction and certain other multiple advance loans pose special preblems in\‘computing the
finance charge and APR. In many instances, the amount and datesfof advancesqre not
predictable with certainty since they depend on the progress ofghe wark. Regulation Z provides
that the APR and finance charge for such loans may be estimatedifor disclosure.

At its option, the financial institution may rely on the rgpresentations‘of other parties to acquire
necessary information (for example, it might look togthe €@nsumer for the dates of advances). In
addition, if either the amounts or dates of advances aretunknown (even if some of them are
known), the financial institution may, at its option®use,appendix D to the regulation to make
calculations and disclosures. The finance chatge and payment schedule obtained through
appendix D may be used with volume onesef theyCFPB’s APR tables or with any other
appropriate computation tool to determine the APR» If the financial institution elects not to use
appendix D, or if appendix D cannot be applied to a loan (e.g., appendix D does not apply to a
combined construction-permaneft1oan Hithepayments for the permanent loan begin during the
construction period), the finan€ial institution must make its estimates under section
1026.17(c)(2) and calculaté’the APR using multiple advance formulas.

On loans involving a Sekiesof adyances under an agreement to extend credit up to a certain
amount, a financialfinstitution /may treat all of the advances as a single transaction or disclose
each advance as'a separate transaction. If advances are disclosed separately, disclosures must
be provided befaresach advance occurs, with the disclosures for the first advance provided
before consummation.

In a transaction that finances the construction of a dwelling that may or will be permanently
financed by the same financial institution, the construction-permanent financing phases may be
disclosed in one of three ways listed below.

e Asasingle transaction, with one disclosure combining both phases.
e As two separate transactions, with one disclosure for each phase.

e As more than two transactions, with one disclosure for each advance and one for the
permanent financing phase.
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If two or more disclosures are furnished, buyer’s points or similar amounts imposed on the
consumer may be allocated among the transactions in any manner the financial institution
chooses, as long as the charges are not applied more than once. In addition, if the financial
institution chooses to give two sets of disclosures and the consumer is obligated for both
construction and permanent phases at the outset, both sets of disclosures must be given to the
consumer initially, before consummation of each transaction occurs.

If the creditor requires interest reserves for construction loans, special appendix D rules apply
that can make the disclosure calculations quite complicated. The amount of interest reserves
included in the commitment amount must not be treated as a prepaid finance charge.

If the lender uses appendix D for construction-only loans with requireddnterestreserves, the
lender must estimate construction interest using the interest reserve formula in appendix D. The
lender’s own interest reserve values must be completely disregardéd for disclasure purposes.

If the lender uses appendix D for combination construction-permanént loams, the calculations can
be much more complex. Appendix D is used to estimate the"canstruetiof interest, which is then
measured against the lender’s contractual interest reseryes.

If the interest reserve portion of the lender’s contractual commitment amount exceeds the
amount of construction interest estimated underfappendixXib, the excess value is considered part
of the amount financed if the lender has conttactedyto disburse those amounts whether they
ultimately are needed to pay for accrued construetiominterest. If the lender will not disburse the
excess amount if it is not needed to pay for accruedyconstruction interest, the excess amount must
be ignored for disclosure purposes.

Calculating the AnnualsRercentage Rate — Section 1026.22
The APR must be determined under one of the following:

e The actuarial methodyhich_i§ defined by Regulation Z and explained in appendix J to the
regulation.

e The U.S. Ruleywhich is permitted by Regulation Z and briefly explained in appendix J to the
regulation. The WsS. Rule is an accrual method that seems to have first surfaced officially in
an early nineteenth century United States Supreme Court case, Story v. Livingston, 38 U.S.
359 (1839).

Whichever method is used by the financial institution, the rate calculated will be accurate if it is
able to “amortize” the amount financed while it generates the finance charge under the accrual
method selected. Financial institutions also may rely on minor irregularities and accuracy
tolerances in the regulation, both of which effectively permit somewhat imprecise, but still legal,
APRs to be disclosed.
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360-Day and 365-Day Years — Section 1026.17(c)(3)

Confusion often arises over whether to use the 360-day or 365-day year in computing interest,
particularly when the finance charge is computed by applying a daily rate to an unpaid balance.
Many single payment loans or loans payable on demand are in this category. There are also loans
in this category that call for periodic installment payments. Regulation Z does not require the use
of one method of interest computation in preference to another (although state law may). It does,
however, permit financial institutions to disregard the fact that months have different numbers of
days when calculating and making disclosures. This means financial institutions may base their
disclosures on calculation tools that assume all months have an equal number of days, even if
their practice is to take account of the variations in months to collect intgrest:

For example, a financial institution may calculate disclosures using,a financial calculator based
on a 360-day year with 30-day months, when, in fact, it collects ifterest byaapplying a factor of
1/365 of the annual interest rate to actual days.

Disclosure violations may occur, however, when a finangial institutiond@pplies a daily interest
factor based on a 360-day year to the actual number of‘days between payments. In those
situations, the financial institution must disclose the‘higheryalugs of the finance charge, the
APR, and the payment schedule resulting from this practice.

For example, a 12 percent simple interest rateidivided by 360 days results in a daily rate of
.033333 percent. If no charges are impasedsexcept interest, and the amount financed is the same
as the loan amount, applying the daily/rate on a,daily basis for a 365-day year on a $10,000 one
year, single payment, unsecured loan results inan APR of 12.17 percent (.033333% x 365 =
12.17%), and a finance charge 9f'$2,2166..Fhere would be a violation if the APR were
disclosed as 12 percent or if the finan€€charge were disclosed as $1,200 (12% x $10,000).

However, if there are nafother,charges‘except interest, the application of a 360-day year daily
rate over 365 days on awegular loan would not result in an APR in excess of the one eighth of
one percentage poiMtVAPR tolerance unless the nominal interest rate is greater than 9 percent. For
irregular loans,4avith one-quarter of 1 percentage point APR tolerance, the nominal interest rate
would have to beygreater than 18 percent to exceed the tolerance.

Variable Rate’ Information — Section 1026.18(f) and
Commentary to Section 1026.17(c)

If the terms of the legal obligation allow the financial institution, after consummation of the
transaction, to increase the APR, the financial institution must furnish the consumer with certain
information on variable rates. Graduated payment mortgages and step-rate transactions without a
variable rate feature are not considered variable rate transactions. In addition, variable rate
disclosures are not applicable to rate increases resulting from delinquency, default, assumption,
acceleration, or transfer of the collateral.

Some of the more important transaction-specific variable rate disclosure requirements follow.
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e Disclosures for variable rate loans must be given for the full term of the transaction and must

be based on the terms in effect at the time of consummation.

o If the variable rate transaction includes either a seller buy-down that is reflected in a contract

or a consumer buy-down, the disclosed APR should be a composite rate based on the lower

rate for the buy-down period and the rate that is the basis for the variable rate feature for the

remainder of the term.

e If the initial rate is not determined by the index or formula used to make later interest rate
adjustments, as in a discounted variable rate transaction, the disclosed APR must reflect a
composite rate based on the initial rate for as long as it is applied and,fer,the remainder of
the term, the rate that would have been applied using the index or formula‘at the time of
consummation (i.e., the fully indexed rate).

o If aloan contains a rate or payment cap that would prevent thefinitialirate or payment, at
the time of the adjustment, from changing to the fully indexed ratepthe effect of that rate

or payment cap needs to be reflected in the disclosures:

o0 The index at consummation need not be usedyif the,contract provides a delay in the

implementation of changes in an index value (eug., the.gontract indicates that future rate

changes are based on the index value in‘effeetsfor some specified period, like 45 days

before the change date). Instead, the financial institution may use any rate from the date

of consummation back to the beginmingof theispecified period (e.g., during the previous

45-day period).

e |f the initial interest rate is setaecording to‘the index or formula used for later adjustments,
but is set at a value as of a/date befere consummation, disclosures should be based on the
initial interest rate, evem though the iIndex may have changed by the consummation date.

For variable-rate loansithat afe not secured by the consumer’s principal dwelling or that are

secured by the consumer®s principal dwelling but have a term of one year or less, creditors must
disclose the circumstances under which the rate may increase, any limitations on the increase, the

effect of an increasesandian-example of the payment terms that would result from an increase.
(81026.18(f)(1))

For variable-rate consumer loans secured by the consumer’s principal dwelling and having a

maturity of more than one year, creditors must state that the loan has a variable-rate feature and

that the disclosures were previously given. (81026.18(f)(2)) Extensive disclosures about the loan

program are provided when consumers apply for such a loan (81026.19(b)), and throughout the

loan term when the rate or payment amount is changed (§1026.20(c)).
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Payment Schedule — Section 1026.18(Qg)

The disclosed payment schedule must reflect all components of the finance charge. It includes all
payments scheduled to repay loan principal, interest on the loan, and any other finance charge
payable by the consumer after consummation of the transaction.

However, any finance charge paid separately before or at consummation (e.g., odd days’ interest)
is not part of the payment schedule. It is a prepaid finance charge that must be reflected as a
reduction in the value of the amount financed.

At the creditor’s option, the payment schedule may include amounts beyond the amount financed
and finance charge (e.g., certain insurance premiums or real estate escrowdmounts,such as taxes
added to payments). However, when calculating the APR, the creditor must disregard such amounts.

If the obligation is a renewable balloon payment instrument thatfincanditionally obligates the
financial institution to renew the short-term loan at the consumeis@ptioner to renew the loan
subject to conditions within the consumer’s control, the payment schedule must be disclosed
using the longer term of the renewal period or periods.4fhe longsterm“{oan must be disclosed
with a variable rate feature.

If there are no renewal conditions or if the finaneiakinstitution guarantees to renew the obligation
in a refinancing, the payment schedule mustde diselosed using the shorter balloon payment term.
The short-term loan must be disclosed as.a fixedratejloan, unless it contains a variable rate
feature during the initial loan term.

Amount Financed —Section 1026.18(b)

Definition — The amount finaneed is the net amount of credit extended for the consumer’s use.
It should not be assumeddhat the amaount financed under the regulation is equivalent to the note
amount, proceeds, or principal’amount of the loan. The amount financed normally equals the
total of payments lgss theifinance’Charge.

To calculate th@.amouhigfinanced, all amounts and charges connected with the transaction, either
paid separately orincluded in the note amount, must first be identified. Any prepaid,
precomputed, or othekfinance charge must then be determined.

The amount financed must not include any finance charges. If finance charges have been
included in the obligation (either prepaid or precomputed), they must be subtracted from the face
amount of the obligation when determining the amount financed. The resulting value must be
reduced further by an amount equal to any prepaid finance charge paid separately. The final
resulting value is the amount financed.

When calculating the amount financed, finance charges (whether in the note amount or paid
separately) should not be subtracted more than once from the total amount of an obligation.
Charges not in the note amount and not included in the finance charge (e.g., an appraisal fee paid
separately in cash on a real estate loan) are not required to be disclosed under Regulation Z and
must not be included in the amount financed.
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In a multiple advance construction loan, proceeds placed in a temporary escrow account and
awaiting disbursement in draws to the developer are not considered part of the amount financed
until actually disbursed. Thus, if the entire commitment amount is disbursed into the lender’s
escrow account, the lender must not base disclosures on the assumption that all funds were
disbursed immediately, even if the lender pays interest on the escrowed funds.

Required Deposit — Section 1026.18(r)

A required deposit, with certain exceptions, is one that the financial institution requires the
consumer to maintain as a condition of the specific credit transaction. It can include a
compensating balance or a deposit balance that secures the loan. The effectsef a required deposit
is not reflected in the APR. Also, a required deposit is not a finance charge singe it is eventually
released to the consumer. A deposit that earns at least 5 percent per,yeagneed not be considered
a required deposit.

Calculating the Amount Financed

A consumer signs a note secured by real property in th€ amount of $5,435. The note amount
includes $5,000 in proceeds disbursed to the consumer, $400 in precomputed interest, $25 paid
to a credit reporting agency for a credit report, and a $1Q,servi¢e charge. Additionally, the
consumer pays a $50 loan fee separately in cash'at consammation. The consumer has no other
debt with the financial institution. The amoungfinaneed is $4,975.

The amount financed may be calculatgd by first suldtracting all finance charges included in the
note amount ($5,435 - $400 - $10 = $5,025). The $25 credit report fee is not a finance charge
because the loan is secured by real"property. e $5,025 is further reduced by the amount of
prepaid finance charges paid separatélygfor an amount financed of $5,025 - $50 = $4,975. The
answer is the same whethef*finance charges included in the obligation are considered prepaid or
precomputed finance charges:

The financial institution may treat'the $10 service charge as an addition to the loan amount and not
as a prepaid finafce charge. it does, the loan principal would be $5,000. The $5,000 loan
principal does nobiactudeeither the $400 or the $10 precomputed finance charge in the note. The
loan principal is increased by other amounts that are financed which are not part of the finance
charge (the $25 creditreport fee) and reduced by any prepaid finance charges (the $50 loan fee, not
the $10 service charge) to arrive at the amount financed of $5,000 + $25 - $50 = $4,975.

Other Calculations

The financial institution may treat the $10 service charge as a prepaid finance charge. If it does,
the loan principal would be $5,010. The $5,010 loan principal does not include the $400
precomputed finance charge. The loan principal is increased by other amounts that are financed
which are not part of the finance charge (the $25 credit report fee) and reduced by any prepaid
finance charges (the $50 loan fee and the $10 service charge withheld from loan proceeds) to
arrive at the same amount financed of $5,010 + $25 - $50- $10 = $4,975.
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Closed-End Credit: Finance Charge Accuracy Tolerances

Finance charge
tolerance is
$35
An overstated
finance charge
is not
considered a
violation

<

Finance charge
tolerance is
one-half of 1%
of the loan

whichever is
greater

An overstated
finance charge is
not considered a

violation

amount or $100, 4

Yes

Is the
rescission
claima
defense to
foreclosure
action?

Is the
transaction a
refinancing?

Is the
transaction a
high-cost
mortgage
loan?*,

Is thisa

closed-end

credit
TILA
claim
asserting
rescission
rights?

Is the
transaction
secured by

real estate or

dwelling?

A

Did the
transaction

9/30/95?

originate before

Finance charge
tolerance is
$100 for
understatements

An overstated
finance charge
is not
considered a
vinlatinn

A

Finance charge tolerance is 1%
of the loan amount or $100,
whichever is greater

The finance charge shall
be considered accurate
if it is not more than $5

above or below the

exact finance charge in
a transaction involving
an amount financed of
$1,000 or less, or not
more than $10 above or
below the exact finance
charge in a transaction

involving an amount
financed of more than

$1,000

* See 15 U.S.C. 1602(bb)
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Closed-End Credit: Accuracy and Reimbursement Tolerances for
UNDERSTATED FINANCE CHARGES

Is the loan secured by real estate or a
dwelling?

No Yes

Is the amount financed greater

disclosed FC understated
more than $100 (or $200 if
the loan originated before
9/30/95)?

No

Yes

No violation

FC Violation

than $1,000?
No Yes
I ]
Is the disclosed FC Is the disclosed FC
understated by more than understated by more than
$5? $10?
Ye No No Yes
FC violation No violation
Is the loan

term greater
than 10
years?

regular loan?

S

the correct FC?

osed FC plus the FC Is the disclosed FC plus the FC
reimbursement tolerance (based reimbursement tolerance (based
on a one-quarter of 1 percentage on a one-eighth of 1 percentage
point APR tolerance) less than point APR tolerance) less than

the correct FC?

Ye

No

No Yes

No reimbursement

Subject to
reimbursement
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Closed-End Credit: Accuracy Tolerances for

OVERSTATED FINANCE CHARGES

Is the loan secured by real estate or a
dwelling?

Yes

Is the amount financed greater

No

Is the disclosed FC less
$5 greater than the
correct FC?

No

No

violation

Is

0 greater than the

than $1,000? Q
Yes @

disclosed FC less

correct FC?

No

No violation

No violation

FC violation
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Closed-End Credit: Accuracy Tolerances for
OVERSTATED APRs

Is this a “regular” loan?

No Yes
Is the disclosed APR greater than the correct Is the disclosed APR greater than th
APR by more than one-quarter of one APR by more than one-eighth of o
percentage point? point?

Yes No

No violation

Is the loan secured by ri

No

. i Is the finance charge disclosed greater than
APR Violation the correct finance charge?

Yes No

APR Vinlatinn

Was the finance charge disclosure error the cause

of the APR disclosure error?

No Yes

APR Violation No violation
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Closed-End Credit: Accuracy and Reimbursement Tolerances for
UNDERSTATED APRs

Is the loan a “regular” loan?

No Yes
Is the disclosed APR understated by Is the disclosed APR understated by
more than one-quarter of one percentage more than one-eighth of one
point? percentage point?
e | No No | Yes

No violation

Is the loan secured by real estate or a dwelling?

No | Ye

Is the'fihafice charge understated by more than:
+ $100 ifithe loan originated on or after 9/30/95?
* $200 if the loan originated before 9/30/95?

APR violation No | Yes

Was the finance charge disclosure error the cause of
the APR disclosure efror?

APR violation
No Yes
APRiolation No violation
Is the loan term greater than 10 years?
No Yes
Is the loan a “regular” loan?
No | Ye
Is the disclosed APR understated by Is the disclosed APR understated by
more than one-quarter of one percentage more than one-eighth of one percentage
point? point?
Yes | No No | Yes

Subject to reimbursement
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Refinancings — Section 1026.20

When an obligation is satisfied and replaced by a new obligation to the original financial
institution (or a holder or servicer of the original obligation) and is undertaken by the same
consumer, it must be treated as a refinancing for which a complete set of new disclosures must
be furnished. A refinancing may involve the consolidation of several existing obligations,
disbursement of new money to the consumer, or the rescheduling of payments under an existing
obligation. In any form, the new obligation must completely replace the earlier one to be
considered a refinancing under the regulation. The finance charge on the new disclosure must
include any unearned portion of the old finance charge that is not credited to the existing
obligation. (§1026.20(a))

The following transactions are not considered refinancings even if the existing abligation is
satisfied and replaced by a new obligation undertaken by the samé consumer:

e A renewal of an obligation with a single payment of principaldnd interest or with periodic
interest payments and a final payment of principal with no‘¢hangedn the original terms.

e An APR reduction with a corresponding changedn theypaymegnt schedule.
e An agreement involving a court proceedingt
e Changes in credit terms arising from the consumex’s default or delinquency.

e The renewal of optional insurance purchaset by the consumer and added to an existing
transaction, if required disclosureswere pravided for the initial purchase of the insurance.

However, even if it is not accomplished by the cancellation of the old obligation and substitution
of a new one, a new transdction subject{to new disclosures results if the financial institution:

e Increases the rate based‘on a variable rate feature that was not previously disclosed; or

e Adds a varidble rate feature to the obligation.

If, at the time a loam,is renewed, the rate is increased, the increase is not considered a variable
rate feature. It is the €ost of renewal, similar to a flat fee, as long as the new rate remains fixed
during the remaining life of the loan. If the original debt is not canceled in connection with
such a renewal, the regulation does not require new disclosures. Also, changing the index of a
variable rate transaction to a comparable index is not considered adding a variable rate feature
to the obligation.
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Refinancing of Non-Standard Mortgages
— Section 1026.43(d)

Section 1026.43(d) provides special rules for refinancing a “non-standard mortgage” into a
“standard mortgage.”

A “non-standard mortgage” is a covered transaction® as defined under section 1026.43(a) that is:

e An adjustable rate mortgage with an introductory fixed interest rate for a period of one year
or longer;

e An interest-only loan; or
e A negative amortization loan.

A “standard mortgage” is a covered transaction as defined undegseetion 1026.43(a) with:

Periodic payments that do not cause the principal balance toincrease, do not allow the
consumer to defer repayment of the principal, or . do et resultin balloon payments;

Total points and fees that are not more thanthose allowediin section 1026.43(e)(3);

A term that does not exceed 40 years;

An interest rate that is fixed for the first five years of the loan; and

Proceeds that are used solelystospay-off thefoutstanding principal on the non-standard
mortgage and closing or settlementycosts (that are required to be disclosed under RESPA).

Current holders of non-standard mortgages or their servicers (collectively referred to here as
“holders”) can refinan€g,nopstandard mortgages into standard mortgages without considering a
consumer’s abilitydeyrepay,undefsection 1026.43(c), if certain conditions are met.

o A covered transaction is a consumer credit transaction that is secured by a dwelling, including any real property attached to the
dwelling. A covered transaction is not a home equity line of credit under section 1026.40; a mortgage secured by a consumer’s
interest in a timeshare plan; a reverse mortgage under section 1026.33; a temporary or “bridge” loan with a term of 12 months or
less; a construction phase of 12 months or less of a construction-to-permanent loan; or an extension of credit made: pursuant to a
program administered by a housing finance agency; by certain community development or non-profit lenders, as specified in
section 1026.43(a)(3)(v); or in connection with certain federal emergency economic stabilization programs.
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To qualify for the exemption from the ability-to-repay requirements, the standard mortgage must
have:

»10

e A monthly payment that is “materially lower”~" than the non-standard mortgage,

e The creditor must receive a written application from the consumer for the standard mortgage
no later than two months after the non-standard mortgage is recast, and

e On the non-standard mortgage, consumers must have made no more than one payment more
than 30 days late during the preceding 12 months and must have made no late payments more
than 30 days late in the preceding six months of the holder receiving the application for a
standard mortgage.

For non-standard loans consummated on or after January 10, 2014¢that‘are refinanced into
standard mortgages, the exemption from the ability-to-repay reg@iirements ferthe refinancing is
available only if the non-standard mortgage met the repayment ability requirements under
section 1026.43(c) or the qualified mortgage requirementsstiiider seetion1026.43(e) as
applicable.

If these conditions are satisfied and if the holder has consideredéwhether the standard mortgage is
likely to prevent the consumer from defaulting.@msthe non-standard mortgage once the loan terms
are recast, the holder is not required to meetthe alility-to-repay requirements in section
1026.43(c). Finally, holders refinancing a.non-standard mortgage to a standard mortgage may
offer consumers rate discounts and terms that are the same as (or better than) rate discounts and
terms that the holder offers to new consumers, €onsistent with the holder’s documented
underwriting practices and to thesextentinot prehibited by applicable laws. For example, a holder
would comply with this requirément it has documented underwriting practices that provide for
offering rate discounts to censumers with credit scores above a certain threshold, even though
the consumer would notgormally qualify for that discounted rate.

10 When comparing the payments, the holder must calculate the payment for the standard mortgage based on substantially equal,

monthly, fully amortizing payments based on the maximum interest rate that may apply in the first five years. The holder must

calculate the non-standard mortgage payment based on substantially equal, monthly, fully amortizing payments of principal and

interest using:

e  The fully indexed rate as of a reasonable period of time before or after the date on which the creditor receives the
consumer’s application for the standard mortgage;

e  The term of the loan remaining as of the date on which the recast occurs, assuming all scheduled payments have been made
up to the recast date and the payment due on the recast date is made and credited as of that date; and

e The remaining loan amount, which is calculated differently depending on whether the loan is an adjustable rate mortgage,
interest-only loan, or negative amortization loan.
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Disclosure of Initial Rate Change for Adjustable
Rate Mortgages — Section 1026.20(d)

Creditors, assignees, or servicers'* (referred to collectively as creditors) of adjustable rate
mortgages, or ARMs, secured by the consumer’s principal dwelling and with terms of more
than one year are generally required to provide consumers with certain information pertaining
to the ARM’s initial rate change.* This information must be provided in a disclosure that is
separate from all other documents, and the disclosure must be provided between 210 and 240
days before the first payment at the adjusted rate is due. If the first payment at a new rate is
due within the first 210 days after consummation, the creditor must provide the rate change
disclosure at consummation.

Disclosures required under this section must provide consumers with infakmation related to the
timing and nature of the rate change. If the new rate pursuant tafthe change'disclosed is not
known and the creditor provides an estimate, the rate must be identified agpan estimate. If the
creditor is using an estimate, it must be based on the index*within 15,business days prior to the
date of the disclosure. The calculation is made using thé.index reported in the source of
information that the creditor uses in the explanation‘@f how the interest rate is determined.

Disclosures required under section 1026.20(d) must:also include, among others:
e The date of the disclosure.

e A statement explaining that the time perioddthat the current rate has been in effect is ending,
that the current rate is expiringgandithat a change in the rate may result in a change in the
required payment; providing the effective date of the change and a schedule of any future
changes; and describing any,ether changes to the loan terms, features, or options taking effect
on the same date (including expiration of interest-only or payment-option features).

e A table containing the€urrent@and new interest rates, the current and new payments,
including theddate the newgpayment is due, and for interest-only or negative amortization
loans, the amount ofithe,current and new payment allocated to principal, interest, and escrow
(if applicable).

NOTE: The new payment allocation disclosed is the expected payment allocation for the first
payment for which the new interest rate will apply.

1 Creditors, assignees, and servicers are all subject to the requirements of this section 1026.20(d). Creditors, assignees, and
servicers may decide among themselves which of them will provide the required disclosures. However, establishing a business
relationship where one party agrees to provide disclosures on behalf of the other parties does not absolve all other parties from
their legal obligations.

12 Exemptions to disclosure requirements are covered in the section titled, “Exemptions to the Adjustable Rate Mortgage
Disclosure Requirements — Sections 1026.20(c)(1)(ii) and (d)(1)(ii)” below.
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e An explanation of how the interest rate is determined, including (among other things) an
explanation of the index or formula used to determine the new rate and the margin.

e Any limitations on the interest rate or payment increase for each scheduled increase and over
the life of the loan. Creditors must also include a statement regarding the extent to which
such limitations result in foregone interest rate increases and the earliest date such foregone
interest rate increases may apply to future interest rate adjustments.

e An explanation of how the new payment is determined, including an explanation of the index
or formula used to determine the new rate, including the margin, the expected loan balance
on the date of the rate adjustment, and the remaining loan term or any.ehanges to the term
caused by the rate change.

e If the creditor is using an estimated rate or payment, a statement that'the actual new interest
rate and new payment will be provided to the consumer between #Wo and*four months prior
to the first payment at the new rate.

e For negative amortization loans, creditors must pro¥ide a statement indicating that the new
payment will not be allocated to pay loan principal anéywill not reduce the balance of the
loan; instead, the payment will only apply to part ofithe Tatérest, thereby increasing the
amount of principal.

e A statement indicating the circumstanges under Which any prepayment penalty may be
imposed, the time period during which it may e imposed, and a statement that the consumer
may contact the servicer for additional information, including the maximum amount of the
penalty that may be chargedqd@the consumer.

e The telephone number of thesereditar, assignee, or servicer for use if the consumer
anticipates that he ogShe may notde able to make the new payments.

e A statement prowidingSpecified alternatives (which include refinancing, selling the property,
loan modification, and farbearance) available if the consumer anticipates not being able to
make the new, payment:

e A website addressyfor either the CFPB’s or the Department of Housing and Urban
Development’s (HUD) list of homeownership counselors and counseling organizations, the
HUD toll-free telephone number to access the HUD list of homeownership counselors and
counseling organizations, and the CFPB’s website address for state housing finance
authorities contact information.

For more information pertaining to the required format of the disclosures required under section
1026.20(d), please see section 1026.20(d)(3) and the model and sample forms H-4(D)(3) and (4)
in Appendix H.
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Disclosure of Rate Adjustments Resulting in
Payment Changes — Section 1026.20(c)

Creditors, assignees, or servicers™ (referred to collectively as creditors) of ARMSs secured by a
consumer’s principal dwelling with a term greater than one year are generally required to provide
consumers with disclosures prior to the adjustment of the interest rate on the mortgage, if the
interest rate change will result in a payment change as follows:

e For ARMs where the payment changes along with a rate change, disclosures must be provided
to consumers between 60 and 120 days before the first payment at the new amount is due.

e For ARMs where the payment changes in connection with a unifofimly scheduled interest rate
adjustment occurring every 60 days (or more frequently), the diSclosures must be provided
between 25 and 120 days before the first payment at the newamount iS‘duye.

e For ARMs originated prior to January 10, 2015, in whielmthe contragt requires the adjusted
interest and payment to be calculated based on an indlex thatlis avatlable on a date less than
45 days prior to the adjustment date, disclosures ustybe provided between 25 and 120 days
before the first payment at the new amount is required.

e For ARMs where the first adjustment oceurs Within 60°days of consummation and the new
interest rate disclosed at the time was an estimatey the disclosures must be provided as soon
as practicable, but no less than 25 days beforeithe first payment at the new amount is due.

Disclosures required under section 1026.20(c) must contain specific information, which includes,
among others:

e A statement explainingthat the time period during which the consumer’s current rate has
been in effect is ending an@l thatthe rate and payment will change; when the interest rate will
change; dates whenadditionalsinterest rate adjustments are scheduled to occur; and any other
change in loap'terms orfeatures that take effect on the same date that the interest rate and
payment change,sSueh.as an expiration of interest-only treatment or payment-option feature.

e A table explaining the current and new interest rates; the current and new payments,
including the date the new payment is due; and for interest-only or negative amortizing loans,
the amount of the current and new payment allocated to principal, interest, and amounts for
escrow (if applicable).

13 Creditors, assignees, and servicers are all subject to the requirements of section 1026.20(c). Creditors, assignees, and servicers
may decide among themselves which of them will provide the required disclosures. However, establishing a business relationship
where one party agrees to provide disclosures on behalf of the other parties does not absolve all other parties from their legal
obligations.

14 Exemptions to disclosure requirements are covered in the section titled, “Exemptions to the Adjustable Rate Mortgage
Disclosure Requirements — Sections 1026.20(c)(1)(ii) and (d)(2)(ii)” below.
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e An explanation of how the new interest rate is determined, including (among other things)
the index or formula used to determine the new rate and the margin, and any application of
previously foregone interest rate increases from past adjustments;

e Any limitations on the interest rate and payment increase for each scheduled increase for the
duration of the loan. Creditors must also include a statement regarding the extent to which
such limitations result in foregone interest rate increases and the earliest date such foregone
interest rate increases may apply to future interest rate adjustments.

e An explanation of how the new payment is determined, including an explanation of the index
or formula used to determine the new rate, including the margin, the expected loan balance
on the date of the rate adjustment, and the remaining loan term or afy changes to the term
caused by the rate change;

e For negative amortization loans, creditors must provide a statement indi¢ating that the new
payment will not reduce the balance of the loan, rather, the payment will only apply to part of
the interest, thereby increasing the amount of principal; and

e A statement indicating the circumstances under whichiany prepayment penalty may be
imposed, the time period during which it may be imposed,@nd a statement that the consumer
may contact the servicer for additional informatiengincluding the maximum amount of the
penalty that may be charged to the consumer.

For more information pertaining to thefrequired fotmat of the disclosures required under section
1026.20(c), please see section 1026.20(c)(3) and the model and sample forms H-4(D)(1) and (2)
in Appendix H.

Exemptions to the Adjustable Rate Mortgage Disclosure
Requirements# Sections 1026.20(c) (1) (i) and (d) (1) (i)

Disclosures undergseetions 1026¢20(c) and (d) are not required for ARMs with a term of one year
or less. Likewise, disclosuresiinder section 1026.20(c) are not required if the first interest rate
and payment adjustment occurs within the first 210 days and the new rate disclosed at
consummation purstiant to section 1026.20(d) was not an estimate. ARM disclosures for
payment changes are exempt under section 1026.20(c)(1)(ii)(C) where the servicer is a debt
collector under the Fair Debt Collection Practices Act (FDCPA) and a consumer has exercised
the right under FDCPA section 805(c) to prohibit debt collector communications regarding the
debt.

Advertising — Sections 1026.16 & 1026.24

The regulation requires that loan product advertisements provide accurate and balanced
information, in a clear and conspicuous manner, about rates, monthly payments, and other loan
features. The advertising rules ban several deceptive or misleading advertising practices,
including representations that a rate or payment is “fixed” when in fact it can change.
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Advertising Rules for Open-End Plans — Section 1026.16

If an advertisement for credit states specific credit terms, it must state only those terms that
actually are or will be arranged or offered by the creditor. If any finance charges or other charges
are set forth in an advertisement, the advertisement must also clearly and conspicuously state the
following:

e Any minimum, fixed, transaction, activity or similar charge that is a finance charge under
section 1026.4 that could be imposed;

e Any periodic rate that may be applied expressed as an APR as determined under section
1026.14(b). If the plan provides for a variable periodic rate, that fact#mustibe disclosed; and

e Any membership or participation fee that could be imposed.

If any finance charges or other charge or payment terms are setforthyaffirmatively or negatively,
in an advertisement for a home-equity plan subject to the regquirements of section 1026.40, the
advertisement also must clearly and conspicuously set farth the'fellowing:

e Any loan fee that is a percentage of the credit limigunder the‘plan and an estimate of any
other fees imposed for opening the plan, stated as a Singleidollar amount or a reasonable
range;

e Any periodic rate used to compute thefinance,charge, expressed as an APR as determined
under section 1026.14(b); and

e The maximum APR that may'be impasedgn a variable-rate plan.

Regulation Z’s open-end heme-equity plan advertising rules include a clear and conspicuous
standard for home-equity plan,advertisements, consistent with the approach taken in the
advertising rules for consummer leases under Regulation M. Commentary provisions clarify how
the clear and conspi€uous'standard applies to advertisements of home-equity plans with
promotional rat€s or payments, and to Internet, television, and oral advertisements of home-
equity plans. Thexegulation allows alternative disclosures for television and radio
advertisements for‘heme-equity plans. The regulation also requires that advertisements
adequately disclose not only promotional plan terms, but also the rates or payments that will
apply over the term of the plan.

Regulation Z also contains provisions implementing the Bankruptcy Abuse Prevention and
Consumer Protection Act of 2005, which requires disclosure of the tax implications of certain
home-equity plans.
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Closed-End Advertising — Section 1026.24

If an advertisement for credit states specific credit terms, it must state only those terms that
actually are or will be arranged or offered by the creditor.

Disclosures required by this section must be made “clearly and conspicuously.” To meet this
standard in general, credit terms need not be printed in a certain type size nor appear in any
particular place in the advertisement. For advertisements for credit secured by a dwelling, a
clear and conspicuous disclosure means that the required information is disclosed with equal
prominence and in close proximity to the advertised rates or payments triggering the required
disclosures.

If an advertisement states a rate of finance charge, it must state the rat€.as an “annual percentage
rate,” using that term. If the APR may be increased after consummation;the adyertisement must
state that fact.

If an advertisement is for credit not secured by a dwelling,the,advertisesent must not state any
other rate, except that a simple annual rate or periodic rate that iS\applied to an unpaid balance
may be stated in conjunction with, but not more congpicueusly than, the APR.

If an advertisement is for credit secured by a dwelling, the advertisement must not state any other
rate, except that a simple annual rate that is applied to"anunpaid balance may be stated in
conjunction with, but not more conspicuously‘than,the APR. That is, an advertisement for credit
secured by a dwelling may not state a periodic rate, other than a simple annual rate, that is
applied to an unpaid balance.

“Triggering terms” — The following are triggering terms that require additional disclosures:
e The amount or percentage of any down payment;

e The number of payments or period of repayment;

e The amountsft any payment; and

e The amount ofiany finance charge.

An advertisement stating a triggering term must also state the following terms as applicable:
e The amount or percentage of any down payment;

e The terms of repayment, which reflect the repayment obligations over the full term of the
loan, including any balloon payment; and

e The “annual percentage rate,” using that term, and, if the rate may be increased after
consummation, that fact.
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For any advertisement secured by a dwelling, other than television or radio advertisements, that
states a simple annual rate of interest and more than one simple annual rate of interest will apply
over the term of the advertised loan, the advertisement must state in a clear and conspicuous
manner:

e Each simple rate of interest that will apply. In variable-rate transactions, a rate determined by
adding an index and margin must be disclosed based on a reasonably current index and margin.

e The period of time during which each simple annual rate of interest will apply.
e The APR for the loan.

The regulation prohibits the following seven deceptive or misleading@cts or pragtices in
advertisements for closed-end mortgage loans:

e Stating that rates or payments for loans are “fixed” when th@se rates or, payments can vary
without adequately disclosing that the interest rate or payment@amounts are “fixed” only for a
limited period of time, rather than for the full term gf'the loan;

e Making comparisons between actual or hypothetical credit payments or rates and any
payment or rate available under the advertised,produet that'are not available for the full term
of the loan, with certain exceptions for advertissments¥or variable rate products;

e Characterizing the products offeredd@s “government loan programs,” “government-supported
loans,” or otherwise endorsed or sponsoredgoy a’federal or state government entity even
though the advertised products.are'not government-supported or -sponsored loans;

e Displaying the name of the constimer’s current mortgage lender, unless the advertisement
also prominently discloses that the advertisement is from a mortgage lender not affiliated
with the consumer’scurreft lender,

e Making claims‘ofidebtelimination if the product advertised would merely replace one debt
obligation with another;

e Creating a falselimpression that the mortgage broker or lender is a “counselor” for the
consumer; and

¢ In foreign-language advertisements, providing certain information, such as a low introductory
“teaser” rate, in a foreign language, while providing required disclosures only in English.
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Subpart D — Miscellaneous
Civil Liability — TILA Sections 129B, 129C, 130 and 131

If a creditor fails to comply with any requirements of the TILA, other than with the advertising
provisions of chapter 3, it may be held liable to the consumer for:

e Actual damage, and

e Cost of any successful legal action together with reasonable attorney’s fees.
The creditor also may be held liable for any of the following:

e Inan individual action, twice the amount of the finance chargefinvolved.

e Inanindividual action relating to an open-end credit transactionsthat is,not secured by real
property or a dwelling, twice the amount of the financeseharge‘invalyed, with a minimum of
$500 and a maximum of $5,000 or such higher amo@nt as may be‘appropriate in the case of
an established pattern or practice of such failure.

e Inan individual action relating to a closed-eng,credititransaction secured by real property or
a dwelling, not less than $400 and not maere than $4,000.

e Inaclass action, such amount as the"court may,allow (with no minimum recovery for each
class member). However, the total amount @f reCovery in any class actions arising out of the
same failure to comply by the samecreditar cannot be more than $1 million or 1 percent of
the creditor’s net worth, whitChever is1€ss.

A creditor that fails to comply with section 129 of TILA, 15 U.S.C. section 1639, (requirements
for certain mortgages) nay hetheld¥iable to the consumer for all finance charges and fees paid
by the consumer unless thefCreditor demonstrates that the failure was not material. A mortgage
originator that isgi0t acrediterg@nd that fails to comply with section 129B (requirements for
mortgage loan@riginaters).also may be liable to consumers for the greater of actual damages or
an amount equal t@'three times the total amount of direct and indirect compensation or gain to
the mortgage originater in connection with the loan, plus costs, including reasonable attorney’s
fees. In addition, TILA section 130(a) provides that a creditor may be liable for failure to comply
with the ability-to-repay requirements of TILA section 129C(a) unless the creditor demonstrates
that the failure to comply was not material.

Generally, civil actions that may be brought against a creditor may be maintained against any
assignee of the creditor only if the violation is apparent on the face of the disclosure statement or
other documents assigned, except where the assignment was involuntary. For high-cost mortgage
loans (under section 1026.32(a)), any subsequent purchaser or assignee is subject to all claims
and defenses that the consumer could assert against the creditor, unless the assignee
demonstrates that it could not reasonably have determined that the loan was a high-cost mortgage
loan subject to section 1026.32.
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In specified circumstances, the creditor or assignee has no liability if it corrects identified errors
within 60 days of discovering the errors and prior to the institution of a civil action or the receipt
of written notice of the error from the obligor. Additionally, a creditor and assignee will not be
liable for bona fide errors that occurred despite the maintenance of procedures reasonably
adapted to avoid any such error.

Moreover, the TILA also provides consumers with the right to assert a violation of the TILA’s
anti-steering provisions or the ability-to-repay standards for residential mortgage loan
requirements “as a matter of defense by recoupment or setoff” against a foreclosure action. In
general, the amount of recoupment or setoff shall be equal to the amount that the consumer
would be entitled to generally under 15 U.S.C. 1640(a) for a valid claim,alus the cost to the
consumer of the action (including reasonable attorney’s fees).

Refer to Sections 129B, 129C, 130 and 131 of TILA for more infoarmation:

Criminal Liability — TILA Section 112

Anyone who willingly and knowingly fails to comply with any reguirement of the TILA will be
fined not more than $5,000 or imprisoned not more than'@ne year, or both.

Administrative Actions — TILASection 108

The TILA authorizes federal regulatory agencies, to require financial institutions to make
monetary and other adjustments to thegonsumers®accounts when the true finance charge or APR
exceeds the disclosed finance charge ar APR by more than a specified accuracy tolerance. That
authorization extends to unintentienal errors, including isolated violations (e.g., an error that
occurred only once or errors, often without'a common cause, that occurred infrequently and
randomly).

Under certain circumstancesgthe TILA requires federal regulatory agencies to order financial
institutions to reimbutse ‘€@nsumers when understatement of the APR or finance charge involves:

e Patterns or{ractigessef,violations (e.g., errors that occurred, often with a common cause,
consistently orifrequently, reflecting a pattern with a specific type or types of consumer credit).

e Gross negligence.
e Willful noncompliance intended to mislead the person to whom the credit was extended.

Any proceeding that may be brought by a regulatory agency against a creditor may be
maintained against any assignee of the creditor if the violation is apparent on the face of the
disclosure statement or other documents assigned, except where the assignment was involuntary
under section 131 (15 U.S.C. 1641).
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Relationship to State Law — TILA Section 111

State laws providing rights, responsibilities, or procedures for consumers or financial institutions
for consumer credit contracts may be:

e Preempted by federal law;
e Not preempted by federal law; or
e Substituted in lieu of the TILA and Regulation Z requirements.

State law provisions are preempted to the extent that they contradict the #€gqUirements in the
following chapters of the TILA and the implementing sections of Reg@lation Z:

e Chapter 1, “General Provisions,” which contains definitionsand acceptablé methods for
determining finance charges and annual percentage rates.

e Chapter 2, “Credit Transactions,” which contains dis¢losurexequirements, rescission rights,
and certain credit card provisions.

e Chapter 3, “Credit Advertising,” which contains consumer‘credit advertising rules and APR
oral disclosure requirements.

For example, a state law would be preempited ifit.required a bank to use the terms “nominal
annual interest rate” in lieu of “annualfpercentage rate.”

Conversely, state law provisionsgare generallysot preempted under federal law if they call for,
without contradicting chaptersl, 2, om3 of the TILA or the implementing sections of Regulation
Z, either of the following:

e Disclosure of informationnot otherwise required. A state law that requires disclosure of the
minimum periodie payment #0r open-end credit, for example, would not be preempted
because it deeés not'contradict federal law.

e Disclosures mare detailed than those required. A state law that requires itemization of the
amount financed;for example, would not be preempted, unless it contradicts federal law by
requiring the itemization to appear with the disclosure of the amount financed in the
segregated closed-end credit disclosures.

The relationship between state law and chapter 4 of the TILA (“Credit Billing”) involves two
parts. The first part is concerned with sections 161 (correction of billing errors) and 162
(regulation of credit reports) of the act; the second part addresses the remaining sections of
chapter 4.

State law provisions are preempted if they differ from the rights, responsibilities, or procedures
contained in sections 161 or 162. An exception is made, however, for state law that allows a
consumer to inquire about an account and requires the bank to respond to such inquiry beyond
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the time limits provided by federal law. Such a state law would not be preempted for the extra
time period.

State law provisions are preempted if they result in violations of sections 163 through 171 of
chapter 4. For example, a state law that allows the card issuer to offset the consumer’s credit-
card indebtedness against funds held by the card issuer would be preempted, since it would
violate 12 CFR 1026.12(d). Conversely, a state law that requires periodic statements to be sent
more than 14 days before the end of a free-ride period would not be preempted, since no
violation of federal law is involved.

A bank, state, or other interested party may ask the CFPB to determine whether state law
contradicts chapters 1 through 3 of the TILA or Regulation Z. They alsaodnay askif the state law is
different from, or would result in violations of, chapter 4 of the TILA ang.the implementing
provisions of Regulation Z. If the CFPB determines that a disclosuré required bysstate law (other
than a requirement relating to the finance charge, APR, or the disClosur€s required under section
1026.32) is substantially the same in meaning as a disclosure required undefr'the act or Regulation
Z, generally creditors in that state may make the state disclosuretin lieuof the federal disclosure.

Subpart E — Special Rules forCertain Home
Mortgage Transactions

General Rules — Section 1026.31

The requirements and limitations of this subpartare in addition to, and not in lieu of, those
contained in other subparts of Regulation Z. The disclosures for high-cost, reverse mortgage, and
higher-priced mortgage transagtions must be'made clearly and conspicuously in writing, in a
form that the consumer may keepsand in.compliance with specific timing requirements.

Requirementsifor/High-Cost Mortgages — Section 1026.32

The requirements’of this section generally apply to a high-cost mortgage, which is a consumer
credit transaction seetredyby the consumer’s principal dwelling (subject to the exemptions
discussed below)that meets any one of the following three coverage tests.

e The APR will exceed the average prime offer rate (APOR), as defined in section
1026.35(a)(2), applicable for a comparable transaction as of the date the interest rate is set by:

0 More than 6.5 percentage points for first-lien transactions (other than as described
below);

0 More than 8.5 percentage points for first-lien transactions where the dwelling is personal
property and the loan amount is less than $50,000; or

0 More than 8.5 percentage points for subordinate-lien transactions.
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e The total points and fees (see definition below) for the transaction will exceed:

o For transactions with a loan amount of $20,000 or more, five percent of the total loan
amount; or

o For transactions with a loan amount of less than $20,000, the lesser of eight percent of the
total transaction amount or $1,000 for the calendar year 2014.

The $20,000 and $1,000 dollar amounts will be adjusted annually based on changes in the
Consumer Price Index and will be reflected in official interpretations of section 1026.32(a)(1)(ii).
The official interpretation of section 1026.32(a)(1)(ii) also contains a historical list of dollar
amount adjustments for transactions originated prior to January 10, 2014t

NOTE: The “total loan amount” (using the face amount of the notg)for‘elosed-gnd credit is
calculated by taking the amount financed (see §1026.18(b)) anddeductingany cost listed in
sections 1026.32(b)(1)(iii), (iv), or (vi) that is both included in‘peints and fees and financed by
the creditor. The “total loan amount” for open-end credit issthe,credit plan limit when the account
is opened.

e The terms of the loan contract or open-end credit agreementpermit the creditor to charge a
prepayment penalty (see definition below) mere thani86 months after consummation or
account opening, or prepayment penalties,thatiexceed more than two percent of the amount
prepaid (81026.32(a)(2)(iii)).

NOTE: Section 1026.32(d)(6) prohibits prepayment penalties for high-cost mortgages.
However, if a mortgage loan has a‘prepayment penalty that may be imposed more than 36
months after consummatiogor accountiepening or that is greater than two percent of the
amount prepaid, the loan isiahigh-cost mortgage regardless of interest rate or fees.
Therefore, the prepayment penalty€overage test above effectively bans transactions of the
types subject to HQEPAoverage that permit creditors to charge prepayment penalties that
exceed the prescribedilimits,

Exemptions{froma HOEPA Coverage — Section 1026.32(a)(2)
e Reverse mortgage transactions subject to section 1026.33;
e A transaction that finances the initial construction of a dwelling;

e A transaction originated by a Housing Finance Agency, where the Housing Finance Agency
is the creditor for the transaction; or

e A transaction originated pursuant to the United States Department of Agriculture’s Rural
Development Section 502 Direct Loan Program.
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Determination of APR for High-Cost Mortgages — Section 1026.32(a)(3)

The APR used to determine whether a mortgage is a high-cost mortgage is calculated differently
than the APR that is used on TILA disclosures. Specifically, the APR for HOEPA coverage is
based on the following:

e |f the APR will not vary during the length of the loan or credit plan (i.e., for fixed-rate
transactions), the interest rate in effect as of the date the interest rate for the transaction is set
(81026.32(a)(3)(1));

e If the interest rate may vary during the term of the loan or credit plan in accordance with an
index, the interest rate that results from adding the maximum margia‘permitted at any time
during the term of the loan or credit plan to the index rate in effectias of the'date the interest
rate for the transaction is set, or to the introductory interest rate; whichever ds greater
(81026.32(a)(3)(ii)); or

e If the interest rate may or will vary during the term of thedlean‘or. credit plan other than as
described above (i.e., as in a step-rate transaction), ghe maximum-interest rate that may be
imposed during the life of the loan or credit plang(81026.32(a)(3)(iii))

Points and Fees for High-Cost Mortgages,— Section 1026.32(b)

NOTE: Points and fees calculations for high-cest mertgages depend upon whether the
transaction is closed end or open end.

For a closed-end transaction, calculate the points and fees by including the following charges
(81026.32(b)(2)):

e All items includedh the®finance charge under sections 1026.4(a) and (b), except that the
following itemsdre exeluded:

o Interest orthe time-price differential;

o ‘Any premiuins or other charges imposed in connection with a federal or state
agency program for any guaranty or insurance that protects the creditor against
the consumer’s default or other credit loss (i.e., up-front and annual FHA
premiums, VA funding fees, and USDA guarantee fees);

o Premiums or other charges for any guaranty or insurance that protects creditors
against the consumer’s default or other credit loss and IS NOT in connection with
a federal or state agency program (i.e., private mortgage insurance (PMlI)
premiums) as follows:

= The entire amount of any premiums or other charges payable after consummation
(i.e., monthly or annual PMI premiums); or

= |f the premium or other charge is payable at or before consummation, the
portion of any such premium or other charge that is not in excess of the
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permissible up-front mortgage insurance premium for FHA loans, but only
if the premium or charge is refundable on a pro rata basis and the refund is
automatically issued upon the notification of the satisfaction of the
underlying mortgage loan. The permissible up-front mortgage insurance
premiums for FHA loans are published in HUD Mortgagee Letters,
available online at:

http://portal.hud.gov/hudportal/HUD?src=/program offices/administration
[hudclips/letters/mortgagee.

o0 Bona fide third-party charges not retained by the creditor, loan originator, or an
affiliate of either, unless the charge is required to be includedyunder section
1026.32(b)(2)(i)(C), (iii), or (v);

o Up to two bona fide discount points payable by thefconsumer indeonnection with
the transaction, provided that the interest rate withoutdny diseount does not
exceed:

= The APOR for a comparable tranSaction by, more than one percentage
point; or

= If the transaction is secured by persanakpropetty, the average rate for a loan insured
under Title | of the National Housing Act by more than one percentage point, or

o If no discount points hawve been exeluded above, then up to one bona fide discount
point payable by the cansumer i connection with the transaction, provided that
the interest rate withoutiany diseount does not exceed:

= The APQRfora‘comparable transaction by more than two percentage
paints; or

= [fihe'transaction is secured by personal property, the average rate for a
loandinsured under Title | of the National Housing Act by more than two
percentage points.

NOTE: In the case of a closed-end plan, a bona fide discount point means an amount
equal to one percent of the loan amount paid by the consumer that reduces the interest
rate or time-price differential applicable to the transaction based on a calculation that is
consistent with established industry practices for determining the amount of reduction in
the interest rate or time-price differential appropriate for the amount of discount points
paid by the consumer. (§1026.32(b)(3))

All compensation paid directly or indirectly by a consumer or creditor to a loan originator
(as defined in section 1026.36(a)(1) that can be attributed to the transaction at the time
the interest rate is set unless:
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o0 That compensation is paid by a consumer to a mortgage broker, as defined in
section 1026.36(a)(2), and already has been included in points and fees under
section 1026.32(b)(2)(i);

o That compensation is paid by a mortgage broker, as defined in section
1026.36(a)(2), to a loan originator that is an employee of the mortgage broker;

o0 That compensation is paid by a creditor to a loan originator that is an employee of
the creditor; or

e All items listed in section 1026.4(c)(7), other than amounts held for future taxes, unless
ALL of the following conditions are met:

0 The charge is reasonable;

0 The creditor receives no direct or indirect comp@nsation in connection with the
charge; and

0 The charge is not paid to an affiliate of the creditor

Premiums or other charges paid at or before consummations whether paid in cash or financed,
for any credit life, credit disability, credit unempleyient, or credit property insurance, or for
any other life, accident, health, or loss-of<income insurance for which the creditor is a
beneficiary, or any payments directlysewinditectlyasfor any debt cancellation or suspension
agreement or contract.

The maximum prepayment pefalty that may be charged or collected under the terms of the
mortgage or credit plan; and

The total prepayment’penalty incurred by the consumer if the consumer refinances an
existing mortgage 10an,0r terminates an existing open-end credit plan in connection with
obtaining a newsmortgage loan, with a new mortgage transaction extended by the current
holder of the'existing loan; a servicer acting on behalf of the current holder, or an affiliate of
either.

For an open-end credit plan, points and fees mean the following charges that are known at or
before account opening: (81026.32(b)(2))

e All items included in the finance charge under sections 1026.4(a) and (b), except that the
following items are excluded:

0 Interest or the time-price differential;

o Any premiums or other charges imposed in connection with a federal or state
agency program for any guaranty or insurance that protects the creditor against
the consumer’s default or other credit loss (i.e., up-front and annual FHA
premiums, VA funding fees, and USDA guarantee fees);
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o0 Premiums or other charges for any for guaranty or insurance that protects creditors
against the consumer’s default or other credit loss and IS NOT in connection with a
federal or state agency program (i.e., private mortgage insurance (PMI) premiums)
as follows:

= |f the premium or other charge is payable after account opening, the entire
amount of such premium or other charge, or

= |f the premium or other charge is payable at or before account opening, the portion of
any such premium or other charge that is not in excess of the permissible up-front
mortgage insurance premium for FHA loans, but only if the premium or charge is
refundable on a pro rata basis and the refund is automatically'issuedupon the
notification of the satisfaction of the underlying mortgage 1ean. The permissible up-
front mortgage insurance premiums for FHA loans argfpublished ind/HUD Mortgagee
Letters, available online at:
http://portal.hud.gov/hudportal/HUD?src=/program_offiCes/administration/hudclips/I
etters/mortgagee

o Bona fide third-party charges not retained bysthe €reditor, loan originator, or an affiliate
of either, unless the charge is required to be includediunder section 1026.32(b)(2)(i)(C),
(i), or (iv);

o Up to two bona fide discount poimats payable by the consumer in connection with

the transaction, provided that the Interest rate without any discount does not
exceed:

= The AP@OR by morethan one percentage point; or

= |f the transactionis secured by personal property, the average rate for a
l0an insured under Title | of the National Housing Act by more than one
pereentagedpoint, or

0 df no discount'points have been excluded above, then up to one bona fide discount
point payable by the consumer in connection with the transaction, provided that
the interest rate without any discount does not exceed:

= The APOR by more than two percentage points; or

= |If the transaction is secured by personal property, the average rate for a
loan insured under Title | of the National Housing Act by more than two
percentage points.

NOTE: A bona fide discount point means an amount equal to one percent of the credit
limit when the account is opened, paid by the consumer, that reduces the interest rate or
time-price differential applicable to the transaction based on a calculation that is
consistent with established industry practices for determining the amount of reduction in
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the interest rate or time-price differential appropriate for the amount of discount points
paid by the consumer. (§1026.32(b)(3)(ii))

All compensation paid directly or indirectly by a consumer or creditor to a loan originator
(as defined in section 1026.36(a)(1) that can be attributed to the transaction at the time
the interest rate is set unless:

0 That compensation is paid by a consumer to a mortgage broker, as defined in
section 1026.36(a)(2) and already has been included in points and fees under
section 1026.33(b)(2)(i);

o0 That compensation is paid by a mortgage broker as definegd in‘§ection
1026.36(a)(2) to a loan originator that is an employee @f.the mortgage broker; or

o That compensation is paid by a creditor to a loandriginatorthat'is an employee of
the creditor, or

o0 That compensation is paid by a retailer of manufacturedthomes'to its employee.

NOTE: A person is not a loan originator if the persomdoesynot take a consumer credit application
or offer or negotiate credit terms available from.a crediter to'that consumer based on the
consumer’s financial characteristics, but the persen perfarms purely administrative or clerical
tasks on behalf of a person who does engage tysuchyactivities. An employee of a manufactured
home retailer who does not take a consumer credit,application, offer or negotiate credit terms, or
advise a consumer on credit terms is not a loangriginator. For purposes of section 1026.36(a),
“credit terms” include rates, fees or other costs; and a consumer’s financial characteristics
include any factors that may infltence a credit decision, such as debts, income, assets or credit
history.

All items listeddn section 1026.4(c)(7), other than amounts held for future taxes, unless
ALL of the following conditions are met:

0 Ahe charge is‘reasonable;

o0 Theereditor receives no direct or indirect compensation in connection with the
chargeyand

0 The charge is not paid to an affiliate of the creditor.

Premiums or other charges paid at or before account opening for any credit life, credit
disability, credit unemployment, or credit property insurance, or for any other life,
accident, health, or loss-of-income insurance for which the creditor is a beneficiary, or
any payments directly or indirectly for any debt cancellation or suspension agreement or
contract.

The maximum prepayment penalty that may be charged or collected under the terms of
the credit plan; and
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e The total prepayment penalty incurred by the consumer if the consumer refinances an
existing closed-end credit transaction with an open-end credit plan, or terminates an
existing open-end credit plan in connection with obtaining a new open-end credit with the
current holder of the existing transaction or plan, a servicer acting on behalf of the current
holder, or an affiliate of either.

In addition to the charges listed above, points and fees for open-end credit plans also include the
following items:

e Fees charged for participation in the credit plan, payable at or before account opening, as
described in section 1026.4(c)(4), and

e Any transaction fee that will be charged to draw funds on the credityline, as described in
section 1026.32(b)(2)(viii).

Prepayment Penalty Definition — Section 1026.32(b){(6)

For closed-end credit transactions, a prepayment penalty4s a charge imposed for paying all or part
of the transaction’s principal before the date on which thelgrincipal is due with limited exceptions.

For open-end credit plans, a prepayment penalty,is a charge imposed by the creditor if the
consumer terminates the credit plan prior to the end of 1tSiterm.

NOTE: Waived, bona fide third-party charges that aresater imposed if the closed-end transaction
is prepaid or the consumer terminates the open-endicredit plan sooner than 36 months after
consummation or account opening areinot considered prepayment penalties.

NOTE: For closed-end transactionsdnsured by the Federal Housing Administration and
consummated before January 21772015, Anterest charged consistent with the monthly interest
accrual amortization method is notasprepayment penalty, so long as the interest is charged
consistent with the monthlysinterest accrual amortization method used for those loans. See
Comment 32(b)(6)1(iv).

High-CostiMortgage Disclosures — Section 1026.32(c)

In addition to the other disclosure requirements of Regulation Z, high-cost mortgages require
certain additional information to be disclosed in conspicuous type size to consumers before
consummation of the transaction or account opening. These disclosures include:

e Notice to the consumer using the required language in section 1026.32(c)(1);
e The annual percentage rate (81026.32(c)(2));

e Specified information concerning the regular or minimum periodic payment and the amount
of any balloon payment, if permitted under the high-cost mortgage limitations in section
1026.32(d); (81026.32(c)(3))
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For variable-rate transactions, a statement that the interest and monthly payment may
increase, and the amount of the single maximum monthly payment based on the maximum
interest rate required to be included in the contract; (81026.32(c)(4)) and

The total amount borrowed for closed-end credit transactions or the credit limit for the plan
when the account is opened for an open-end credit plan. (81026.32(c)(5))

NOTE: For closed-end credit transactions, if the amount borrowed includes charges to be
financed under section 1026.34(a)(10), this fact must be stated, grouped together with the
disclosure of amount borrowed. The disclosure of the amount borrowed will be treated as

accurate if it is not more than $100 above or below the amount required,to be disclosed.

High-Cost Mortgage Limitations — Section 1026.32(d)

Certain loan terms, including negative amortization, interest raté increases after default, and
prepayment penalties are prohibited for high-cost mortgages. OtherS, including balloon payments
and due-on-demand clauses, are restricted.

Balloon payments, defined as payments that are moreithan tweo times a regular periodic
payment, are generally prohibited for high-cost motigages.«(§1026.32(d)(1)(i)) However,
balloon payments are allowed in certain limitéaheircumstances.

(0}

For closed-end transactions, balloon payments,are permitted when (a) the loan has a
payment schedule that is adjustéd to seasonal or irregular income of the consumer; (b) the
loan is a “bridge” loan made in.connection with the purchase of a new dwelling and
matures in 12 months or less; (Chthe creditor is a small creditor operating predominantly
in rural or underserved/areas that meets the criteria set forth in section 1026.43(f) for
small creditor ruraler underserved balloon-payment qualified mortgages; or, (d) until
January 10, 2016¢'the creditords a small creditor that meets the criteria set forth in
1026.43(e)(6))¥or temporary balloon-payment qualified mortgages. (81026.32(d)(1)(ii))

For an opén-end creditfplan where the terms of the plan provide for a draw period where
no payment is'required, followed by a repayment period where no further draws may be
taken, the taitial payment required after conversion to the repayment phase of the credit
plan is not considered a “balloon” payment. However, if the terms of an open-end credit
plan do not provide for a separate draw period and repayment period, the balloon
payment limitation applies. (81026.32(d)(1)(iii))

Acceleration clauses or demand features are limited and may only permit creditors to accelerate
and demand repayment of the entire outstanding balance of a high-cost mortgage if:

o0 There is fraud or material misrepresentation by the consumer in connection with the loan

(81026.32(d)(8)(i)):

0 The consumer fails to meet the repayment terms of the agreement for any outstanding

balance that results in a default on the loan (81026.32(d)(8)(ii)); or
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o0 There is any action (or inaction) by the consumer that adversely affects the rights of the
creditor’s security interest for the loan, such as the consumer failing to pay required taxes
on the property. (81026.32(d)(8)(iii) and comments 32(d)(8)(iii)-1 and -2)

Prohibited Acts or Practices in Connection with High-Cost
Mortgages — Section 1026.34

In addition to the requirements in section 1026.32, Regulation Z imposes additional requirements
for high-cost mortgages, several of which are discussed below.

Refinancing Within One-Year — Section 1026#34(a)(3)

A creditor or assignee cannot refinance a consumer’s high-cost mortgage into a second high-cost
mortgage within the first year of the origination of the first loan,dnless the,second high-cost
mortgage is in the consumer’s interest.

Repayment Ability for High-Cost Mertgages
— Section 1026.34(a)(4)

Among other requirements, a creditor extending,high-cast martgage credit subject to section
1026.32 must not make such loans without regardio thesecansumer’s repayment ability as of
consummation or account opening as applicable. (82026.34(a)(4))

For closed-end credit transactions that'are high-costmortgages, section 1026.34(a)(4) requires a
creditor to comply with the repayment ability requirements set forth in section 1026.43.

For open-end credit plans that(@re high=eost mortgages, a creditor may not open a credit plan for
a consumer where credit isfor will'be extended without regard to the consumer’s repayment
ability as of account opening,dncluding the consumer’s current and reasonably expected income,
employment, assets other, than the,collateral, and current obligations, including any mortgage-
related obligationss

e For the purposes ofithese open-end requirements, mortgage-related obligations include,
among otherthings, property taxes, premiums and fees for mortgage-related insurance
that are required by the creditor, fees and special assessments such as those imposed by a
condominium association, and similar expenses required by another credit obligation
undertaken prior to or at account opening and secured by the same dwelling that secures
the high-cost mortgage transaction. (§1026.34(a)(4)(i))

e A creditor must also verify both current obligations and the amounts of income or assets
that it relies on to determine repayment ability using W-2s, tax returns, payroll receipts,
financial institution records, or other third-party documents that provide reasonably
reliable evidence of the consumer’s income or assets (81026.34(a)(4)(ii)).

For open-end high-cost mortgages, a presumption of compliance is available but only if the
creditor:
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e Verifies the consumer’s repayment ability as required under section 1026.34(a)(4)(ii));

e Determines the consumer’s repayment ability taking into account current obligations and
mortgage-related obligations, using the largest required minimum periodic payment
based on the assumptions that:

0 The consumer borrows the full credit line at account opening with no additional
extensions of credit;

0 The consumer makes only required minimum periodic payments during the draw
period and any repayment period; and

o If the APR can increase, the maximum APR that is included in the contract
applies to the plan at account opening and will applyduring the draw and any
repayment period. (81026.34(a)(4)(iii)(B))

e Assesses the consumer’s repayment ability, taking inte,aceount gither the ratio of total
debts to income or the income the consumer willdhave after paying current obligations.
(81026.34(a)(4)(iii)(C))

NOTE: No presumption of compliance will be availableifor an‘open-end high-cost mortgage
transaction in which the regular periodic payments, whemraggregated, do not fully amortize the
outstanding principal balance except for transagtionywith balloon payments permitted under
section 1026.32(d)(1)(ii).

High-Cost Mortgage PrexLoan Counseling
— Section 1026.34(a)(5)

Creditors that originate high-cost mortgages must receive written certification that the consumer
has obtained counseling on the advisability of the mortgage from a counselor approved by HUD,
or if permitted by HUD,astate housing finance authority (specific content for the certifications
can be found in section 1026:34(a)(5)(iv)). Counseling must occur after the consumer receives a
good faith estimate ormitial TILA disclosure required by section 1026.40 (or, for transactions
where neither of these disclosures are provided, the disclosures required by section 1026.32(c)).
Additionally, counseling cannot be provided by a counselor who is employed by, or affiliated
with, the creditor. A creditor may pay the fees for counseling but is prohibited from conditioning
the payment of fees upon the consummation of the mortgage transaction or, if the consumer
withdraws his or her application, upon receipt of the certification. However, a creditor may
confirm that a counselor provided counseling to the consumer prior to paying these fees. Finally,
a creditor is prohibited from steering a consumer to a particular counselor.

Recommended Default — Section 1026.34(a)(6)

Creditors (and mortgage brokers) are prohibited from recommending or encouraging a
consumer to default on an existing loan or other debt prior to, and in connection with, the
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consummation or account opening of a high-cost mortgage that refinances all or any portion
of the existing loan or debt.

Loan Modification and Deferral Fees
— Section 1026.34(a)(7)

Creditors, successors-in-interest, assignees, or any agents of these parties may not charge a
consumer any fee to modify, renew, extend, or amend a high-cost mortgage, or to defer any
payment due under the terms of the mortgage.

Late Fees — Section 1026.34(a)(8)

Late payment charges for a high-cost mortgage must be permitted by the, terms of the loan
contract or open-end agreement and may not exceed four percentfof the amouant of the payment
that is past due. Late payment charges are permitted only if paymentds not received by the end of
the 15-day period beginning on the day the payment is due_or, where intefest on each installment
is paid in advance, by the end of the 30-day period beginfiing omthe'day the payment is due.

Creditors are also prohibited from “pyramiding” latéifees==that i§, charging late payments if any
delinquency is attributable only to a late payment charge,thatiwas imposed due to a previous late
payment, and the payment otherwise is considered afullypayment for the applicable period (and
any allowable grace period). If a consumer fails to'make a timely payment by the due date, then
subsequently resumes making paymentssblit has'aot paid all past due payments, the creditor can
continue to impose late payment charges for the payments outstanding until the default is cured.

Fees for Payoff Statementss Section 1026.34(a)(9)

A creditor or servicer maygnot charge afee for providing consumers (or authorized
representatives) with a payoffstatément on a high-cost mortgage. Payoff statements must be
provided to consumers Within five,business days after receiving the request for a statement. A
creditor or servicer'may charges@ processing fee to cover the cost of providing the payoff
statement by fax or caurier only, provided that such fee may not exceed an amount that is
comparable to feesgmposed for similar services provided in connection with a non-high-cost
mortgage and that ajpayoff statement be made available to the consumer by an alternative
method without charge. If a creditor charges a fee for providing a payoff statement by fax or
courier, the creditor must disclose the fee prior to charging the consumer and must disclose to the
consumer that other methods for providing the payoff statement are available at no cost. Finally,
a creditor is permitted to charge a consumer a reasonable fee for additional payoff statements
during a calendar year in which four payoff statements have already been provided without
charge other than permitted processing fees.

Reverse Mortgages — Section 1026.33

A reverse mortgage is a non-recourse transaction secured by the consumer’s principal dwelling
which ties repayment (other than upon default) to the homeowner’s death or permanent move from,
or transfer of the title of, the home. Special disclosure requirements apply to reverse mortgages.
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Higher-Priced Mortgage Loans — Section 1026.35(a)

A mortgage loan subject to section 1026.35 (higher-priced mortgage loan) is a closed-end
consumer credit transaction secured by the consumer’s principal dwelling with an APR that
exceeds the average prime offer rate for a comparable transaction as of the date the interest rate
is set by:

e 1.5 or more percentage points for loans secured by a first lien on a dwelling where the
amount of the principal obligation at the time of consummation does not exceed the
maximum principal obligation eligible for purchase by Freddie Mac;

e 2.5 or more percentage points for loans secured by a first lien on a dwelling; where the
amount of the principal obligation at the time of consummation exeeeds the maximum
principal obligation eligible for purchase by Freddie Mac; or

e 3.5 or more percentage points for loans secured by a subordinaté lien.@n a dwelling.

Average prime offer rate means an APR that is deriveddrom average interest rates, points, and
other loan pricing terms currently offered to consumers bBy,a representative sample of creditors
for mortgage transactions that have low-risk pricing characteristics. The CFPB publishes average
prime offer rates for a broad range of types of tfansaetionsiin a table updated at least weekly, as
well as the methodology it uses to derive theSg, rates. These rates are available on the website of
the Federal Financial Institutions Examination Geuncil, (FFIEC).
http://www.ffiec.gov/ratespread/newcalchelp.aspX

Additionally, creditors extendingsmertgage loans subject to 1026.43(c) must verify a consumer’s
ability to repay as required by Sectiongl026.43(c).

Finally, the regulation prehibits creditars from structuring a home-secured loan that does not
meet the definition of @pen-end credit as an open-end plan to evade these requirements.
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Higher-Priced Mortgage Loans Escrow Requirement
— Section 1026.35(b)

In general, a creditor may not extend a higher-priced mortgage loan (including high-cost
mortgages that also meet the definition of a higher-priced mortgage loan), secured by a first lien
on a principal dwelling unless an escrow account is established before consummation for
payment of property taxes and premiums for mortgage-related insurance required by the creditor.

An escrow account for a higher-priced mortgage loan need not be established for:
e atransaction secured by shares in a cooperative,

e atransaction to finance the initial construction of a dwelling,

e atemporary or “bridge” loan with a term of 12 months or IgSs, or,

e areverse mortgage subject to section 1026.33.

There is also a limited exemption that allows creditors tayestablish escrow accounts for property
taxes only (rather than for both property taxes and insukance), fof loans secured by dwellings in a
“common interest community” under section 1026:35(b)(2)(11), where dwelling ownership
requires participation in a governing association that is obligated to maintain a master insurance
policy insuring all dwellings. (§1026.35(b)(2) (1))

An exemption to the higher-priced martgage lean escrow requirement is available for first-lien
higher-priced mortgage loans made by-gertain creditors that operate predominantly in “rural” or
“underserved” areas. To make dise of this‘exemption, a creditor must:

1) Have made, during any of the threejpreceding calendar years, over half its covered
transactions in counties that meetthe definition of “rural” or “underserved” as laid out in the
regulation, ™

2) Together with any affiliates must not have made more than 500 covered transactions in the
preceding calendar year,

3) Must have had less than $2 billion in total assets as of the end of the preceding calendar
year,'® and

4) Together with any affiliates must not maintain escrow accounts for any extensions of
consumer credit secured by real property or a dwelling that it or its affiliate currently

15 The regulation generally defines these two terms by reference to “urban influence codes” (for “rural”) and HMDA data (for
“underserved”). To ease compliance, however, the CFPB will post on its public website a list of “rural” and “underserved”
counties that creditors may rely on as a safe harbor. See comment 35(b)(2)(iv)-1.

16 The asset threshold will be adjusted automatically each year, based on the year-to-year change in the average of the Consumer
Price Index for Urban Wage Earners and Clerical Workers.
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services. However, such creditors (and their affiliates) are permitted to offer an escrow
account to accommodate distressed borrowers and may continue to maintain escrow accounts
established to comply with the rule for applications received on or after April 1, 2010, and
before January 1, 2014 without losing the exemption.

For first-lien higher-priced mortgage loans originated by a creditor that would not be required to
establish an escrow account based on the above exemption, if that creditor has obtained a
commitment for a higher-priced mortgage loan to be acquired by another company that is not
eligible for the exemption, an escrow account must be established. Since an escrow account will
be established for this loan, however, note that if the creditor that has obtained a commitment for
the higher-priced mortgage loan to be acquired by a non-exempt companysweuld like to remain
eligible for the exemption above, neither the creditor nor its affiliates gan servige the loan on or
beyond the second periodic payment under the terms of the loan.

A creditor or servicer may cancel an escrow account only uponfthe eaflier ofitermination of the
underlying loan, or a cancellation request from the consumer fivewears or'fater after
consummation. However, a creditor or servicer is not pegmittedito caneel an escrow account,
even upon request from the consumer, unless the unpaidyprincipal\balance of the higher-priced
mortgage loan is less than 80 percent of the original™value'ef thejoroperty securing the loan and
the consumer is not currently delinquent or in default omthe 1ean. (§1026.35(b)(3))

Higher-Priced Mortgage Loans Appraisal Requirement
— Section 1026.35(c)?"’

General Requirements, Exception, and Safe Harbor

A creditor may not extend a higher-priced mortgage loan without first obtaining a written
appraisal of the property ta’be mortgaged. The appraisal must be performed by a state-certified
or licensed appraiser (defineddn part:@s an appraiser who conducts the appraisal in conformity
with the Uniform Standards’of Prafessional Appraisal Practice (USPAP) and the requirements
applicable to appraisers intitledX of FIRREA and its implementing regulations). The appraisal
must include agahysical visit of the interior of the dwelling. The appraisal requirements do not

apply to:

e Qualified mortgages under section 1026.43;

e A transaction secured by a new manufactured home;

e A transaction secured by a mobile home, boat, or trailer;

e A transaction to finance the initial construction of a dwelling;

1 The higher-priced mortgage loans appraisal requirement was adopted pursuant to an interagency rulemaking conducted by the
Board, the CFPB, the FDIC, FHFA, NCUA, and OCC. The Board codified the rule at 12 CFR 226.43, and the OCC codified the
rule at 12 CFR Part 34 and 12 CFR Part 164. There is no substantive difference among these three sets of rules.
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e A loan with maturity of 12 months or less, if the purpose of the loan is a “bridge” loan
connected with the acquisition of a dwelling intended to become the consumer’s principal
dwelling; or

e A reverse mortgage transaction subject to 12 CFR 1026.33(a). (81026.35(c)(2)).

A creditor may obtain a safe harbor for compliance with section 1026.35(c)(3)(i) by ordering that
the appraisal be completed in conformity with USPAP and the requirements applicable to
appraisers in title IX of FIRREA and its implementing regulations, verifying that the appraiser is
certified or licensed through the National Registry; and confirming that the written appraisal
contains the elements listed in Appendix N of Regulation Z. In addition, the.creditor must have
no actual knowledge that the facts or certifications contained in the appfaisal ate inaccurate
(81026.35(c)(3)(ii)).

Second Appraisals

The appraisal provisions in section 1026.35(c) also requirgsereditors,to abtain a second written
appraisal before extending a higher-priced mortgage loan in twosinstances:

e First, when the dwelling that is securing the higherspriced mortgage loan was acquired by the
seller 90 or fewer days prior to the consumer’s,agreementto purchase the property and the
price of the property has increased by mare than 10 percent.

e Second, when the dwelling was acq@ired by the seller between 91 and 180 prior to the
consumer’s agreement to purchase the propérty; and the price of the property has increased
by more than 20 percent.

A creditor must obtain a second. intertoriappraisal unless the creditor can demonstrate, by
exercising reasonable diligence, that the'two instances necessitating a second appraisal do not
apply. A creditor can meet the’reasonable diligence requirement if it bases its determination on
information contained inigértain written source documents (such as a copy of the seller’s
recorded deed org@ copy of'aproperty tax bill). See Appendix O. If, after exercising reasonable
diligence, the creditofisgunable to determine whether the two instances necessitating a second
appraisal apply, the creditor must obtain a second appraisal.

If the creditor is required to obtain a second written appraisal, the two required appraisals must
be conducted by different appraisers. Each appraisal obtained must include a physical visit of the
interior of the dwelling. In instances where two appraisals are required, creditors are allowed to
charge for only one of the two appraisals.

The second written appraisal must contain an analysis of the difference between the price at
which the seller obtained the property and the price the consumer agreed to pay to acquire the
property, an analysis of changes in market conditions between when the seller acquired the
property and when the consumer agreed to purchase the property, and a review of improvements
made to the property between the two dates.
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The higher-priced mortgage loan second appraisal requirements do not apply to the extension of
credit financing acquisition of a property:

From a local, state, or federal government agency;

From a person who acquired title to the property through foreclosure, deed-in-lieu of
foreclosure, or other similar judicial or non-judicial procedures as a result of the person’s
exercise of rights as the holder of a defaulted mortgage;

From a non-profit entity as part of a local, state, or federal government program permitted to
acquire single-family properties for resale from a person who acquired title through
foreclosure, deed-in-lieu of foreclosure, or other similar judicial or aén-judicial procedures;

From a person who acquired title to the property by inheritancefor byacourt order as a result
of a dissolution of marriage, civil union, or domestic partnership, @r of partition of joint or
marital assets;

From an employer or relocation agency in connectign with the relecation of an employee;

From a servicemember who received a deployment,or permanent change of station order
after the servicemember purchased the propefty;

Located in a federal disaster area if and forjas long as the requirements of title X1 of FIRREA
have been waived by the federal financtal institutions regulatory agencies; or

Located in a rural county as defined, by the Bureau in section 1026.35(b)(2)(iv)(A).

Application Disclosuresfandq€opy of Appraisal

Finally, creditors must provide consumers who apply for a loan covered by the appraisal
requirements in sectiof1026:35(c) with a disclosure providing information relating to appraisals.
A creditor must prewvide consumers with disclosures no later than the third business day after the
creditor receives‘an applicatign for a higher-priced mortgage loan, or no later than the third
business day after, the Toanrequested becomes a higher-priced mortgage loan. Additionally, a
creditor must provide, at no cost to the consumer, a copy of each written appraisal performed in
connection with a loanm covered by the appraisal requirements in section 1026.35(c) no later than
three business days prior to consummation or, if the loan will not be consummated, no later than
30 days after the creditor determines that the loan will not be consummated.
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Prohibited Acts or Practices in Connection with Credit
Secured by a Consumer’s Dwelling — Section 1026.36

Loan Originator — Section 1026.36(a)

The term “loan originator” means a person who, in expectation of direct or indirect
compensation or other monetary gain or for direct or indirect compensation or other monetary
gain, performs any of the following activities:

e Takes an application, offers, arranges, assists a consumer in obtaining or applying to obtain,

negotiates, or otherwise obtains or makes an extension of consumer creditsfer another person; or

e Through advertising or other means of communication represents tQ,the public that such
person can or will perform any of these activities.

The term “loan originator” includes an employee, agent, or contractor of the creditor or loan

originator organization if the employee, agent, or contractormeets thisdefinition. The term “loan
originator” also includes a creditor that engages in loanforigination activities if the creditor does

not finance the transaction at consummation out of the creditor’s/own resources, including by
drawing on a bona fide warehouse line of credit or out'ef depesits held by the creditor.

The term “loan originator” does not include:

e A person who performs purely administrativewer clerical tasks on behalf of a person who
takes applications or offers or negotiates credit terms;

e An employee of a manufactured home®retailer who does not take a consumer credit
application, offer or negotiateereditterms, or advise consumers on available credit terms;

e A person that perfofms only realestate brokerage activity and is licensed or registered in

accordance with applieable state law, unless that person is compensated by a creditor or loan

originator fo@ consumer, eredit transaction subject to section 1026.36;
e A seller finanger that meets the criteria established in sections 1026.36(a)(4) or (a)(5); or

e A servicer, or a servicer’s employees, agents, and contractors who offer or negotiate the

terms of a mortgage for the purpose of renegotiating, modifying, replacing, or subordinating

principal of an existing mortgage where consumers are behind in their payments, in default,

or have a reasonable likelihood of becoming delinquent or defaulting. This exception does

not, however, apply to such persons if they refinance a mortgage or assign a mortgage to a

different consumer.

An “individual loan originator” is a natural person who meets the definition of “loan
originator.” Finally, a “loan originator organization” is any loan originator that is not an

individual loan originator. A loan originator organization would include banks, thrifts, finance

companies, credit unions and mortgage brokers.
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Prohibited Loan Originator Compensation: Payments Based
on a Term of a Transaction — Section 1026.36(d) (1)

With limited exceptions, loan originators cannot receive (and no person can pay directly or
indirectly), compensation in connection with closed-end consumer credit transactions secured by
a dwelling based on a term of a transaction, the terms of multiple transactions, or the terms of
multiple transactions by multiple individual loan originators. The loan originator compensation
provisions do not apply to open-end home-equity lines of credit secured by a consumer’s interest
in a timeshare plan described in 11 U.S.C. 101(53D).

A “term of a transaction” is any right or obligation of the parities to a credititgansaction. The
amount of credit extended is not a term of a transaction, provided thatguch compensation is
based on a fixed percentage of the amount of credit extended (but may e, subject to a minimum
or maximum dollar amount).

NOTE: A review of whether compensation, which includes,salari€s, commissions, and any
financial or similar incentive, is based on the terms of atfansaction reguires an objective
analysis. If compensation would have been different if aiiransaction term had been different, then
the compensation is prohibited. The regulation does net prevent€ompensating loan originators
differently on different transactions, provided the difference is'hot based on a term of a
transaction or on a proxy for a term of a transaction (a factor that consistently varies with a term
or terms of the transaction over a significant numberef transactions and which the loan
originator has the ability to manipulate):

An individual loan originator may receive (and'a person may pay):

e Compensation in the farm offa€entribution to a defined contribution plan that is a
designated tax-advantage plan unless the contribution is tied to the terms of the
individual’s trapSaction(s); (§2026.36.(d)(1)(iii))

e Compensatiomin the, form of a benefit under a defined benefit plan that is a designated
tax-advantaged plan (81026.36(d)(1)(iii))

e Compensation under a non-deferred profits-based compensation plan provided that:

0 The compensation paid to an individual loan originator is not directly or indirectly
based on the terms of the individual’s transaction(s); and

o Either:

= The compensation paid to the individual loan originator does not exceed
10 percent (in aggregate) of the individual loan originator’s total
compensation corresponding to the time period for which the
compensation under the non-deferred profits-based compensation plan is
paid; or
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= The individual loan originator was the loan originator of 10 or fewer
transactions during the 12 months preceding the date the compensation
was determined. (81026.36(d)(1)(iv))

For more information pertaining to permissible compensation, see the commentary to section
1026.36(d).®

Prohibited Loan Originator Compensation:
Dual Compensation — Section 1026.36(d) (2)

Loan originators that receive compensation directly from consumers in ceasumer credit
transactions secured by a dwelling, (except for open-end home-equityflines oficredit or to loans
secured by a consumer’s interest in a timeshare plan) may not receiveiadditional compensation
directly or indirectly from any other person in connection with that transaction.
(81026.36(d)(1)(i)(A)(1)) This prohibition includes compensation réceivedfrom a third-party
to the transaction to pay for some or all of the consumer’s.costs:(81026:36(d)(1)(i)(B))
Further, a person is prohibited from compensating a loaft originatorwhen that person “knows
or has reason to know” that the consumer has paid compensation to the loan originator.
(81026.36(d)(2)(1)(A)(2))

However, even if a loan originator organization‘receivesscompensation directly from a consumer,
the organization can compensate the individualloamoriginator, subject to section 1026.36(d)(1).
(81026.36(d)(2)(1)(C))

Prohibition on Steering's= Section 1026.36(e)

Loan originators are prohibited fromsdirecting or “steering” consumers to loans based on the fact
that the originator will recgive greater compensation for the loan from the creditor than in other
transactions the originator offered@meould have offered to the consumer, unless the
consummated transaction,is‘in thegconsumer’s interest. A loan originator complies with the
prohibition on steering, (butinotsthe loan originator compensation provisions) by obtaining loan
options from agignificant number of the creditors with which the loan originator regularly does
business and, foreach loantype in which the consumer has expressed interest, presenting the
consumer with loan‘@ptions for which the loan originator believes in good faith the consumer
likely qualifies, provided that the presented loan options include all of the following:

e The loan with the lowest interest rate;

e The loan with the lowest interest rate without certain enumerated risky features (such as
prepayment penalties, negative amortization, or a balloon payment in the first seven years);
and

18 In addition to the requirements listed here, section 1026.25(c) imposes specific record retention requirements for creditors and
loan originator organizations that compensate loan originators.
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e The loan with the lowest total dollar amount of discount points, origination points or
origination fees (or, if two or more loans have the same total dollar amount of discount
points, origination points or origination fees, the loan with the lowest interest rate that has the
lowest total dollar amount of discount points, origination points or origination fees).

The anti-steering provisions do not apply to open-end home-equity lines of credit or to loans
secured by a consumer’s interest in a timeshare plan.

Loan Originator Qualification Requirements
— Section 1026.36(f)

Individual loan originators and loan originator organizations must, when required under state or
federal law, be registered and licensed under those laws, including the 'Safe and Fair
Enforcement for Mortgage Licensing Action of 2008 (SAFE Act).19 Loan‘eriginator
organizations other than government agencies or state housingfinanee agencies must:

e Comply with all applicable state law requirements for‘legaliexistence and foreign
qualification; (81026.36(f)(1))

e Ensure that each individual loan originator who works fopthe loan originator organization
(e.g., an employee, under a brokerage agreementiuisalicensed or registered to the extent the
individual is required to be licensed or registered under the SAFE Act prior to acting as a
loan originator in a consumer creditdransaction seeured by a dwelling. (81026.36(f)(2))

The requirements are different for loan.originator organizations whose employees are not
required to be licensed and are potlicensed pursuant to 12 CFR section 1008.103 or state SAFE
Act implementing laws (including employees of depository institutions and bona fide non-
profits). For their employees hired on or after January 1, 2014 (or hired before this date but not
subject to any statutory,0r regulatemrydackground standards at the time, or for any individual loan
originators regardless ofiwhen hired that the organization believes, based on reliable information
do not meet the qualification standards), loan originator employers must obtain before the
individual acts@s a loah originator in a consumer credit transaction secured by a dwelling:

e A criminal background check through the Nationwide Mortgage Licensing System and
Registry (NMLSR) or, in the case of an individual loan originator who is not a registered
loan originator under NMLSR, a criminal background check from a law enforcement agency
or commercial service; (81026.36()(3)(i)(A))

e A credit report from a consumer reporting agency (as defined in section 603(p) of the Fair
Credit Reporting Act) secured, where applicable, in compliance with section 604(b) of
FCRA; (81026.36(f)(3)(i)(B)) and

19 Section 1026.36(f) applies to closed-end consumer credit transactions secured by a dwelling except a loan that is secured by a
consumer’s interest in a timeshare plan described in 11 U.S.C. 101(53D). For purposes of 1026.36(f), a loan originator includes
all creditors that engage in loan origination activities, not just those who table fund.
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e Information from the NMLSR about any administrative, civil, or criminal findings by any
government jurisdiction or, in the case of an individual loan originator who is not a registered
loan originator under the NMLSR, such information from the individual loan originator.
(81026.36(f)(3)(1)(C))

Based on the information obtained above and any other information reasonably available, the
loan originator employer must determine for such an employee prior to allowing the individual to
act as a loan originator in a consumer credit transaction secured by a dwelling:

e That the individual has not been convicted of, or pleaded guilty or nolo contendere to, a
felony in a domestic or military court during the preceding seven-yearperiod or, in the case
of a felony involving an act of fraud, dishonesty, a breach of trust, @ money. laundering, at
any time; and (81026.36(f)(3)(ii))(A)(1))

NOTE: Whether the conviction of a crime is considered a felony is@etermined by whether the
conviction was classified as a felony under the law of the jurisgig¢tion umder which the
individual is convicted. Additionally, a loan originator@rganization ay employ an individual
with a felony conviction (or a plea of nolo contenderg) as a loan originator if that individual

has received consent from the FDIC, (or the FRBfas applicable) the NCUA, or the Farm Credit
Administration under their own applicable statutory-authority. (81026.36(f)(3)(iii))

e Has demonstrated financial responsibilitygcharacter, and general fitness such as to warrant a
determination that the individual loamsesiginator Will operate honestly, fairly, and efficiently.

The loan originator organization mustalso provide periodic training to each such employee that
covers federal and state legal requirements that'apply to the individual loan originator’s loan
origination activities.

Name and NMLSR IDon'Loan Documentation
— Section 1026,36(9)

Section 1026.36(g) applies tayelosed-end consumer credit transactions secured by a dwelling
except a loan thatisSecuréd by a consumer’s interest in a timeshare plan described in 11 U.S.C.
101(53D). For purpeses of 1026.36(g), a loan originator includes all creditors that engage in loan
origination activities, not just those who table fund.

For consumer credit transactions secured by a dwelling, loan originator organizations must
include certain identifying information on loan documentation provided to consumers. The
loan documents must include the loan originator organization’s name, NMLSR 1D (if
applicable), and the name of the individual loan originator that is primarily responsible for the
origination as it appears in the NMLSR, as well as the individual’s NMLSR ID. This
information is required on credit applications, the note or loan contract and the documents
securing an interest in the property.
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Policies and Procedures to Ensure and Monitor Compliance
— Section 1026.36())

Depository institutions (including credit unions) must establish and maintain written policies and
procedures reasonably designed to ensure and monitor compliance of the depository institution,
its employees, and its subsidiaries and their employees with the requirements of section
1026.36(d) (prohibited payments to loan originators), section 1026.36(e) (prohibition on
steering), section 1026.36(f) (loan originator qualifications), and section 1026.36(g) (name and
NMLSR ID on loan documents). The written policies and procedures must be appropriate to the
nature, size, complexity, and scope of the mortgage lending activities of the depository and its
subsidiaries. (81026.36(j))

Prohibition on Mandatory Arbitration or Waiwers/of Certain
Consumer Rights — Section 1026.36(h)

A contract or other agreement for a consumer credit transaction, secured®y a dwelling (including
a home equity line of credit secured by the consumer’sgarincipalidweling) may not include terms
that require mandatory arbitration or any other non-judicial procedure to resolve any controversy
arising out of the transaction. Also, a contract or otheragreement relating to such a consumer
credit transaction may not be applied or interpreté@tasbara consumer from bringing a claim in
court under any provision of law for damagesyor other relief in connection with an alleged
violation of any federal law. However, agreditohanda consumer could agree, after a dispute or
claim under the transaction arises, to séttle or use atbitration or other non-judicial procedure to
resolve that dispute or claim.

Prohibition on Financimg,Credit Insurance — Section
1026.36(i)

Creditors are prohibitedifrom “financing” (i.e., providing a consumer the right to defer payment
beyond the monthly periodiin which the premium or fee is due), either directly or indirectly,
premiums or fe€s for credit INSurance in connection with a consumer credit transaction secured
by a dwelling (in¢ldding a‘home equity line of credit secured by the consumer’s principal
dwelling). This prohibition includes financing fees for credit life, credit disability, credit
unemployment, credit property insurance, or any other accident, loss-of-income, life, or health
insurance or payment for debt cancellation or suspension. This prohibition does not apply to
credit unemployment insurance where the premiums are reasonable, the creditor receives no
direct or indirect compensation in connection with the premiums, and the premiums are paid
under a separate insurance contract and not to an affiliate of the creditor. This prohibition also
does not apply to credit insurance where premiums or fees are “calculated” and paid in full “on a
monthly basis” (i.e., determined mathematically by multiplying a rate by the actual monthly
outstanding balance).
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Negative Amortization Counseling — Section 1026.36(k)

A creditor may not extend a negative amortizing mortgage loan to a first-time borrower in
connection with a closed-end transaction secured by a dwelling, other than a reverse mortgage or
a transaction secured by a timeshare, unless the creditor receives documentation that the
consumer has obtained homeownership counseling from a HUD certified or approved counselor.
Additionally, a creditor extending a negative amortizing mortgage loan to a first-time borrower
may not steer, direct, or require the consumer to use a particular counselor.

Loan Servicing Practices

Servicers of mortgage loans are prohibited from engaging in certain practices, such as
pyramiding late fees. In addition, servicers are required to credit copsumers’ loan payments as of
the date of receipt and provide a payoff statement within a reasomable timeynetto exceed seven
business days of a written request.

Payment Processing — Section 1026.36(c)(1)
For a consumer credit transaction secured by a constmer’sipringipal dwelling, a loan servicer:

e Cannot fail to credit a periodic paymentto theseensumer’s loan account as of the date of
receipt, except in instances where the'delay“will not result in a charge to the consumer or
in the reporting of negative infogmation t@,a consumer reporting agency.

NOTE: For the purposes of section\1026.36(c) a periodic payment is “an amount sufficient to
cover principal, interest, ands@Serow:fer any given billing cycle.” If the consumer owes late
fees, other fees, or non-esgrow payments but makes a full periodic payment, the servicer
must credit the periodig’payment as/0f the date of receipt.

e Cannot retain a'partial payment (any amount less than a periodic payment) in a suspense
or unappligd®payment aceount without disclosing to the consumer in the periodic
statement (if required)’the total amount(s) held in the suspense account and applying the
paymentie the balance upon accumulation of sufficient funds to equal a periodic
payment.

If a servicer has provided written requirements for accepting payments in writing but then
accepts payments that do not conform to the written requirements, the servicer must credit the
payment as of five days after receipt.

Pyramiding of Late Fees — Section 1026.36(c)(2)

A servicer may not impose on the consumer any late fee or delinquency charge in connection
with a payment, when the only delinquency is attributable to late fees or delinquency charges
assessed on an earlier payment, and the payment is otherwise a periodic payment for the
applicable period and is received on its due date or within any applicable courtesy period.
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Providing Payoff Statements — Section 1026.36(c)(3)

For consumer credit transactions secured by a dwelling, including home equity lines of credit
under section 1026.40(a), a creditor, assignee, or servicer may not fail to provide, within a
reasonable time, but no more than seven business days, after receiving a written request from the
consumer or person acting on behalf of the consumer, an accurate statement of the total
outstanding balance that would be required to pay the consumer’s obligation in full as of a specific
date.

NOTE: For purposes of section 1026.36(c)(3), when a creditor, assignee, or servicer is not able to
provide the statement within seven business days because a loan is in bankruptcy or foreclosure,
because the loan is a reverse mortgage or shared appreciation mortgage0r because of natural
disasters or similar circumstances, the payoff statement must be providedywithin a reasonable time.

Notification of Sale or Transfer of Mortgage Loans
— Section 1026.39

Notice of new owner — No later than 30 calendar days afterithe date on which a mortgage
loan is acquired by or otherwise sold, assigned, or otherwise, transferred® to a third party, the
“covered person”“* shall notify the consumer clearly an@hconspicuously in writing, in a form that
the consumer may keep, of such transfer andsinclude:

e Identification of the loan that was'seld, assigned, or otherwise transferred;
e Name, address, and telephone number of the covered person;
e Date of transfer;

e Name, address, and telephanegimber of an agent or party having authority, on behalf of
the covered persen, 10 receive notice of the right to rescind and resolve issues concerning
the consumer’s payiments'on the mortgage loan;

e Locatiomwherettransfer of ownership of the debt to the covered person is or may be
recorded Injpublic records or, alternatively, that the transfer of ownership has not been
recorded in public records at the time the disclosure is provided; and

% The date of transfer to the covered person may, at the covered person’s option, be either the date of acquisition
recognized in the books and records of the acquiring party or the date of transfer recognized in the books and
records of the transferring party.

21 A “covered person” means any person, as defined in 12 CFR 1026.2(a)(22), that becomes the owner of an existing
mortgage loan by acquiring legal title to the debt obligation, whether through a purchase, assignment, or other
transfer, and who acquires more than one mortgage loan in any 12-month period. For purposes of this section, a
servicer of a mortgage loan shall not be treated as the owner of the obligation if the servicer holds title to the loan or
it is assigned to the servicer solely for the administrative convenience of the servicer in servicing the obligation. See
12 CFR 1026.39(a)(1).
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e At the option of the covered person, any other information regarding the transaction.

This notice of sale or transfer must be provided for any consumer credit transaction that is
secured by the principal dwelling of a consumer. Thus, it applies to both closed-end mortgage
loans and open-end home equity lines of credit. This notification is required of the covered
person even if the loan servicer remains the same.

Regulation Z also establishes special rules regarding the delivery of the notice when there is
more than one covered person. In a joint acquisition of a loan, the covered persons must provide
a single disclosure that lists the contact information for all covered persons. However, if one of
the covered persons is authorized to receive a notice of rescission and to resolve issues
concerning the consumer’s payments, the disclosure may state contact ififormation only for that
covered person. In addition, if the multiple covered persons each acquite a partial interest in the
loan pursuant to separate and unrelated agreements, they may proyide either a.single notice or
separate notices. Finally, if a covered person acquires a loan and subséquently transfers it to
another covered person, a single notice may be provided on behalffof both of them, as long as the
notice satisfies the timing and content requirements withgfespecito eaeh of them.

In addition, there are three exceptions to the notice réquirément t0 provide the notice of sale or
transfer:

e The covered person sells, assigns, ofietherwise transfers legal title to the mortgage loan
on or before the 30™ calendar dayafolloWing the date of transfer on which it acquired
the mortgage loan;

e The mortgage loan is transferredito the/covered person in connection with a repurchase
agreement that obligatés the transferring party to repurchase the mortgage loan (unless
the transferring party does'not repurchase the mortgage loan); or

e The covered person acquires only a partial interest in the mortgage loan and the agent or
party authorized ta'receive the consumer’s rescission notice and resolve issues
concerniig the consumer’s payments on the mortgage loan does not change as a result of
that transtfer,

Periodic Statements for Residential Mortgage Loans—
Section 1026.41

Creditors, assignees, or servicers® of closed-end mortgages are generally required to provide
consumers with periodic statements for each billing cycle unless the loan is a fixed rate loan and
the servicer provides the consumer with a coupon book meeting certain conditions. Periodic

22 Creditors, assignees, and servicers are all subject to the requirements of section 1026.41, as applicable. Creditors, assignees, or
servicers may decide among themselves which of them will provide the required disclosures. However, establishing a business
relationship where one party agrees to provide disclosures on behalf of the other parties does not absolve all other parties from
their legal obligations. However, a creditor or assignee that currently does not own the mortgage loan or mortgage servicing
rights is not subject to the periodic statement requirement.
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statements must be provided by the servicer within a reasonably prompt time after the payment is
due, or at the end of any courtesy period provided by the servicer for the previous billing cycle.
Delivering, emailing or placing the periodic statements in the mail within four days of the close
of the courtesy period of the previous billing cycle is generally acceptable. However, periodic
statements are not required for:

Reverse mortgage transactions covered under section 1026.33;
Mortgage loans secured by a consumer’s interest in a timeshare plan;

Fixed-rate loans where the servicer currently provides consumers with coupon books that
contain certain specified account information, contact information for the'servicer,
delinquency information (if applicable), and information that consumers canuse to obtain
more information about their account; and

Creditors, assignees, or servicers that meet the “small serviCer’s€xempiion.

NOTE: Sections 1026.41(e)(4)(ii) and (iii) define a/%small sexvicer” and provide clarification
how a small servicer will be determined. A smallservicer is a servicer that either services,
together with any affiliates, 5,000 or fewer mortgage loansfor all of which it or an affiliate
is the creditor or assignee, or a servicer thatémeets. thexdefinition of a Housing Finance
Agency under 24 CFR 266.5. To determine whether a servicer is a small servicer, a servicer
should be evaluated based on the mortgage‘leansiserviced by the servicer and any affiliate as
of January 1 for the remainder of the calendaryear. A servicer that ceases to qualify as a
small servicer has the later of six months fram the time it ceases to qualify or until the next
January 1 to come into compliamnce With thé requirements of section 1026.41. The following
mortgage loans are not conSideredsin determining whether the servicer qualifies as a small
servicer: mortgage loans voluntarily serviced by the servicer for a creditor or assignee that is
not an affiliate of thefservicer apdsfor which the servicer does not receive any compensation
or fees; reverse mortgage transactions, and mortgage loans secured by consumers’ interests
in timeshare plans:

A servicer iSiexemptfrom the periodic statement requirements for a mortgage loan while the
consumer is a debtor in bankruptcy under Title 11 of the United States Code.

Servicers must provide consumers with the following information in the specified format on the
periodic statements:

The Amount Due

The payment due date, the amount of any late payment fee, the date that late payment fees
will be assessed to the consumer’s account if timely payment is not made, and the amount
due, which must be shown more prominently than other disclosures on the page;

NOTE: If the transaction has multiple payment options, the amount due under each of the
payment options must be provided.
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e An explanation of the amount due, including the monthly payment amount with a breakdown
of how much will be applied to principal, interest, and escrow, the total sum of any
fees/charges imposed since the last statement, and any payment amount past due. Mortgage
loans with multiple payment options must also have a breakdown of each payment option,
along with information regarding how each payment option will impact the principal;

Past Payment Breakdown

e The total of all payments received since the last statement and the total of all payments
received since the start of the calendar year, including, for each payment, a breakdown of
how the payment(s) was applied to principal, interest, escrow, and/or fees and charges, and
any amount held in a suspense or unapplied funds account (if applicable);

Transaction Activity

e A list of transaction activity (including dates, a brief description, and ametmt) for the current
billing cycle, including any credits or debits that affect the cukrent amaunt due, with the date,
amount, and brief description of each transaction;

Partial Payment Information

e If a statement reflects a past partial payment held ia suspense or unapplied funds account,
information explaining what the consumer mustide,to have the payment applied to the
mortgage. Information must be on the front page or a separate page of the statement or
separate letter;

Contact Information

e Contact information for thegérvicer;iincluding a toll-free telephone number and email
address (if applicable) thatithe cemSumer may use to obtain information regarding the
account. Contact inforsftation must be on the front page of the statement; and

Account Information

e Account infopmatien, meluding the outstanding principal balance, the current interest rate,
the date after whieh the interest rate may change if the loan is an ARM, and any prepayment
penalty, as wellfas the web address for CFPB’s or HUD’s list of homeownership counselors
or counseling organizations and the HUD toll-free telephone number to contact the
counselors or counseling organizations.

Servicers must provide consumers that are more than 45 days delinquent on past payments
additional information regarding their accounts on their periodic statements. These items must be
grouped together in close proximity to each other and must include:

e The date on which the consumer became delinquent;

e A notification of the possible risks of being delinquent, such as foreclosure and related
expenses;
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e An account history for either the previous six months or the period since the last time the
account was current (whichever is shorter), which details the amount past due from each
billing cycle and the date on which payments were credited to the account as fully paid,;

e A notice stating any loss mitigation program that the consumer has agreed to (if applicable);
e A notice stating whether the servicer has initiated a foreclosure process;

e Total payments necessary to bring the account current; and

e A reference to homeownership counseling information (see Account Information above).

The regulation does not prohibit adding to the required disclosures, asdong as the additional
information does not overwhelm or obscure the required disclosurgs. Fopexample, while certain
information about the escrow account (such as the account balan€e) isnot'reguired on the
periodic statement, this information may be included.

The periodic statement may be provided electronically ifithe consumefagrees. The consumer
must give affirmative consent to receive statements electsonically.

For sample periodic statements, see Appendix H-30.

Valuation Independence — Section 1026.42

Regulation Z seeks to ensure that real gstate appraisers, and others preparing valuations, are free
to use their independent professional judgmentin assigning home values without influence or
pressure from those with interestS i thetkansactions. Regulation Z also seeks to ensure that
appraisers receive customary and reas@nable payments for their services. Regulation Z’s
valuation rules apply to creditorsand settlement services providers for consumer credit
transactions secured byshe consumier’s principal dwelling (“covered transaction”) and includes
several provisions that protéct thegntegrity of the appraisal process when a consumer’s principal
dwelling is securing the loan. la"general, the rule prohibits “covered persons” from engaging in
coercion, bribery, and other stmilar actions designed to cause anyone who prepares a valuation to
base the value ofthé€ property on factors other than the person’s independent judgment.”® More
specifically, Regulation Z:

e Prohibits coercion and other similar actions designed to cause appraisers to base the
appraised value of properties on factors other than their independent judgment;

e Prohibits appraisers and appraisal management companies hired by lenders from having
financial or other interests in the properties or the credit transactions;

% This section applies to any consumer credit transaction secured by a dwelling. A “covered person” means a
creditor with respect to a covered transaction. A “covered transaction” means an extension of consumer credit that is
or will be secured by a dwelling, as defined in 12 CFR 1026.2(a)(19).
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Prohibits creditors from extending credit based on appraisals if they know beforehand of
violations involving appraiser coercion or conflicts of interest, unless the creditors determine
that the values of the properties are not materially misstated,;

Prohibits a person that prepares a valuation from materially misrepresenting the value of the
consumer’s principal dwelling, and prohibits a covered person other than the person that
prepares valuations from materially altering a valuation. A misrepresentation or alteration is
material if it is likely to significantly affect the value assigned to the consumer’s principal
dwelling;

Prohibits any covered person from falsifying a valuation or inducing asmisrepresentation,
falsification, or alteration of value;

Requires that creditors or settlement service providers that have information‘about appraiser
misconduct file reports with the appropriate state licensing@uthorities ifthe misconduct is
material (i.e., likely to significantly affect the value assignedtefthe cafisumer’s principal
dwelling; and

Requires the payment of reasonable and customaky compensation to appraisers who are not
employees of the creditors or of the appraisal management@€ompanies hired by the creditors.

Minimum Standards for Transaetions Secured by a
Dwelling (Ability to Repay*and, Qualified Mortgages)
— Section 1026.43

Minimum standards for gransactiens secured by a dwelling
— Sections 1026.43(a), (s (h)

Creditors originating certain mortgagé loans are required to make a reasonable and good faith
determination at or before egdnsumimation that a consumer will have the ability to repay the loan.
The ability-to-repay requirement applies to most closed-end mortgage loans; however, there are
some exclusions; including:

Home equity lines of credit;*
Mortgages secured by an interest in a timeshare plan;
Reverse mortgages;

A temporary bridge loan with a term of 12 months or less, such as a loan to finance the
purchase of a new dwelling where the consumer plans to sell a current dwelling within
12 months or a loan to finance the initial construction of a dwelling;

24 For open-end credit transactions that are high-cost mortgages as defined in 12 CFR 1026.32, creditors are required to
determine a borrower’s ability to repay under section 1026.34.

79



e A construction phase of 12 months or less of a construction-to-permanent loan; and

e An extension of credit made pursuant to a program authorized by sections 101 and 109 of the
Emergency Economic Stabilization Act of 2008 (12 U.S.C. 5211, 5219).

NOTE: There are additional exclusions under 1026.43(a) that generally include extensions of
credit by various state or federal government agencies or programs or by creditors with specific
designations under such programs or extensions of credit that meet certain criteria and are
extended by certain creditors that the IRS has determined are 501(c)(3) non-profits. For a full
list, please see sections 1026.43(a)(3)(iv)—(vi).

Generally, loans covered under this section (which, for purposes of the grepayment penalty
provisions in section 1026.43(g), includes reverse mortgages and temperary loans otherwise
excluded® from the ability-to-repay provisions) may not have pregayment,penalties; however,
there are exceptions for certain fixed-rate and step-rate qualified'mortgagesthat are not higher-
priced mortgage loans (as defined in section 1026.35(a)), and onlydf otherwise permitted by law.
For such mortgages, the prepayment penalties must be limited'te thefirst three years of the loan
and may not exceed two percent for the first two years@nd one percent for the third year. The
creditor must offer the consumer an alternative loan4without such penalties that the creditor has a
good faith belief that the consumer likely qualifies for, with*thé'same term, a fixed rate or step
rate, substantially equal payments, and limited pointstand fees (see §1026.43(Q)).

Ability to Repay — Sectiom1026.43(c)

Except as provided under section 1026:43(d) (refinancing of non-standard mortgages), (e)
(qualified mortgages), and (f)(ballden paymentqualified mortgages by certain creditors),
creditors must consider the followingseight underwriting factors when making a determination of
the consumer’s ability to repay:

e The consumer’s currentor reasonably expected income or assets (excluding the value of the
dwelling and anymattached real property);

e The consumer’surrentemployment status if the creditor relies on the consumer’s income in
determining repayment ability;

e The consumer’s monthly payment for the mortgage loan;

e The consumer’s monthly payment on any simultaneous loan (i.e., a covered transaction or
HELOC that is being consummated generally at the same or similar time) secured by the
same dwelling that the creditor knows or has reason to know will be made, calculated in
accordance with section 1026.43(c)(6);

2 These include a temporary or “bridge” loan with a term of 12 months or less; a construction phase of 12 months or less of a
construction-to-permanent loan; or an extension of credit made pursuant to a program administered by a housing finance agency;
by certain community development or non-profit lenders, as specified in section 1026.43(a)(3)(V); or in connection with certain
federal emergency economic stabilization programs. 12 CFR §1026.43(a)(3)
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e The consumer’s monthly payment for mortgage-related obligations, including property taxes;
e The consumer’s current debt obligations, alimony, and child support;

e The consumer’s monthly debt-to-income ratio or residual income, calculated in accordance
with section 1026.43(c)(7) ; and

e The consumer’s credit history.

Creditors are required to verify this information using reasonably reliable third-party records,
with specific rules for verification of income or assets and employment status. In the case of the
consumer’s income or assets, the creditor must use third-party records that provide reasonably
reliable evidence of such income or assets. Creditors may verify the informationiconsidered
using the consumer’s income tax return transcripts issued by the IRS, copies ofgax returns filed
by the consumer, W-2s or similar documentation, payroll statements, financial institution
records, receipts from check-cashing or fund transfer services, andgaecordsyfrom the consumer’s
employer or other specified records. (81026.43(c)(4))

Regulation Z also provides rules for how creditors must-apply certain underwriting factors when
determining whether a consumer has the ability to repay theumortgage. For example, creditors
must calculate the monthly payment for the covered,transaction using the greater of the fully
indexed rate or any introductory interest rategandthe monthly, fully amortizing payments that
are substantially equal during the loan term, However, special rules apply to mortgages with a
balloon payment, interest-only loans, and negativelamortization loans due to the unique
characteristics of the mortgage. (81026.43(c)(5))

Finally, creditors may not evade the ability=te-repay requirements by structuring a closed-end
loan secured by a dwelling.as apen-endcredit that does not meet the definition of open-end
credit plan.

Qualified Mortgages:fRebuttable Presumption and Safe Harbor
— Section 1026.43(e)

The rule providesyafpresumption of compliance with the ability-to-repay requirements for
creditors that originate certain types of loans called “qualified mortgages.” There are several
categories of qualified mortgages, which are discussed below. Qualified mortgages afford
creditors and assignees greater protection against liability under the ability-to-repay provisions.
Qualified mortgages that are not higher-priced covered transactions receive a safe harbor under
the ability-to-repay provisions, which means the presumption of compliance cannot be rebutted.
A qualified mortgage is higher priced if the loan’s APR exceeds the APOR by 1.5 percentage
points or more for first-lien loans that either fall within the general qualified mortgage definition
or the temporary qualified mortgage definition for loans that are eligible to be purchased,
guaranteed or insured by GSEs or federal agencies, and 3.5 percentage points for first-lien loans
that fall within the small creditor balloon payment, temporary small creditor balloon payment, or
small creditor portfolio qualified mortgage definitions, or for second-lien loans.
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Generally, the safe harbor provides a conclusive presumption that the creditor made a good faith
and reasonable determination of the consumer’s ability to repay. Qualified mortgages that are
higher priced receive a rebuttable presumption of compliance rather than a safe harbor with the
ability-to-repay provisions. This means that the loan is presumed to comply with the ability-to-
repay provisions, but, for example, the consumer would have the opportunity to rebut that
presumption in future ability-to-repay litigation.

For a qualified mortgage that is a higher-priced covered transaction, the presumption of
compliance is rebuttable by showing that at consummation, the consumer’s income, debt
obligations, alimony, child support, and monthly payments on the loan and mortgage-related
obligations and simultaneous loans of which the creditor was aware at coassmmation would
leave the consumer with insufficient residual income or assets (other than the value of the
dwelling and real property) to meet living expenses (including recukringyand material non-debt
obligations that the creditor was aware of at consummation).

General Requirements for Qualified Mortgages — Sectiong026.43(e)(2)

Loans that are qualified mortgages under the general definition may not have negative
amortization, interest-only payments, balloon payments, 0x terms exceeding 30 years. A
qualified mortgage for loans greater than or equal to $100,0004nay not have points and fees paid
by the consumer that exceed three percent of the tétaldleamamount (although certain “bona fide
discount points” are excluded for certain loans,withypricing within prescribed ranges of APOR—
the average prime offer rate). The rule prewides‘guidance on calculating points and fees and
thresholds for smaller loans.?®

The rule also provides underwritingycriteria forqualified mortgages. Generally, the rule requires
that monthly payments be calculatedseased on the highest payment that will apply in the first five
years of the loan after the date @A*which the first periodic payment is due and that the consumer
have a total (or “back-ead”) debt-tesin€ome ratio that is less than or equal to 43 percent.
Appendix Q, drawing upondFederal Housing Administration guidelines, details the calculation of
debt-to-income fopthese purposes. The rule also requires that the creditor consider and verify the
consumer’s currént or reasonably expected income or assets and current debt obligations,
alimony and child,stipport,also in accordance with Appendix Q.

Temporary Category of Qualified Mortgages — Section 1026.43(e)(4)

Regulation Z provides a temporary category of qualified mortgages that — except with regard to
matters that are wholly unrelated to ability to repay — satisfy the underwriting requirements of,
and are therefore eligible to be purchased, guaranteed or insured by, either (1) the Government
Sponsored Enterprises (Fannie Mae and Freddie Mac) while they operate under federal
conservatorship or receivership; or (2) the U.S. Department of Housing and Urban Development,
the U.S. Department of Veterans Affairs, the U.S. Department of Agriculture, or the Rural
Housing Service. This temporary provision will phase out over time as the various federal

26 The definition and calculation rules for points and fees are the same as those used to determine whether a closed-end mortgage
is a HOEPA loan, discussed above at section 1026.32(b)(2)
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agencies issue their own qualified mortgage rules or if GSE conservatorship ends, and in any
event after seven years (January 10, 2021). These mortgages must satisfy certain requirements
applicable to qualified mortgages, including prohibitions on negative-amortization, interest-only,
and balloon payment features; maximum loan terms of 30 years; and points-and-fees restrictions.
However, the flat 43 percent debt-to-income threshold for qualified mortgages does not apply.

Qualified Mortgage — Small Creditor Portfolio Loans
— Section 1026.43(e)(5)

Mortgages that are originated and held in portfolio by certain small creditors are also qualified
mortgages if they meet certain requirements.

These mortgages must generally satisfy the requirements applicable ta qualified'mortgages,
including prohibitions on negative-amortization, balloon-paymentgand mterest-only features;
maximum loan terms of 30 years; and points-and-fees restrictions. Howevegavhile the creditor
must consider and verify the consumer’s current or reasonably expected income or assets and
current debt obligations, alimony, and child support, it may*d@yso Witheut regard to the standards
in Appendix Q. In addition, debt-to-income ratios mustde considered'and verified, but the 43
percent threshold for qualified mortgages under the general definition does not apply.

A small creditor that satisfies the exemption critesia,in seetion 1026.35(b)(2)(iii)(B) and (C) is
eligible to make small creditor portfolio qualifiedmortgages. (In contrast to section 1026.43(f),
below, eligibility for this qualified mortgage categoryis not conditioned on the small creditor
operating predominantly in a rural or underservediarea). For a period of three years after
consummation, the creditor may not transfer the loan, or the loan will lose its status as a qualified
mortgage. The qualified mortgagesstatus,continues under section 1026.43(e)(5)(ii), however, if
the creditor transfers the loan t0 another, creditor that meets the requirements to be a small lender,
or when the loan is transfersed due to a gapital restoration plan, bankruptcy, or state or federal
governmental agency order, ok if the;mortgage is transferred pursuant to a merger or acquisition
of the creditor. A qualified mortgage can be transferred after three years without losing its status.

Small Crediter Rural onUnderserved Balloon-Payment Qualified Mortgages
and TemporaryBalloon-Payment Qualified Mortgages
— Sections 1026.43(f) and 1026.43(e)(6)

Balloon-payment mortgages are qualified mortgages if they are originated and held in portfolio
by small creditors operating predominantly in rural or underserved areas and meet certain other
requirements. These mortgages must satisfy certain requirements applicable to qualified
mortgages, including prohibitions on negative-amortization and interest-only features; maximum
loan terms of 30 years; and points-and-fees restrictions. These loans must have a term of at least
five years, a fixed interest rate, and meet certain basic underwriting standards; debt-to-income
ratios must be considered and verified, but the 43 percent threshold for qualified mortgages
under the general definition does not apply. The rule also requires that the creditor consider and
verify the consumer’s current or reasonably expected income or assets and current debt
obligations, alimony, and child support, but without regard to the standards in Appendix Q. This
category of qualified mortgage is not available for a loan that, at origination, is subject to a
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forward commitment to be acquired by a person that does not itself qualify for the category
(under the requirements outlined in the next paragraph).

A small creditor that satisfies the exemption criteria in section 1026.35(b)(2)(iii)(A), (B), and (C)
(higher-priced mortgage escrow requirements) is eligible to make rural or underserved balloon-
payment qualified mortgages. For a period of three years after consummation, the creditor may
not transfer the loan, or it will lose its status as a qualified mortgage. The qualified mortgage
status continues under section 1026.43(f)(2), however, if the creditor transfers the loan to another
creditor that meets the requirements to be a small rural lender, or when the loan is transferred due
to a capital restoration plan, bankruptcy, or state or federal governmental agency order, or if the
mortgage is transferred pursuant to a merger or acquisition of the creditorgAsqualified mortgage
can be transferred after three years without losing its status.

There is also a temporary qualified mortgage definition for balloofi-payment mortgages that
would otherwise meet the requirements of section 1026.43(f), but that'are originated by small
creditors that do not operate predominantly in rural or underservedfareas4This category is
applicable to covered transactions consummated on or before January40, 2016.

Subpart F — Special Rules forPrivate Education Loans

Special Disclosure Requirements¥oer Private Education
Loans — Section 1026.46

The disclosures required under Subpart F applysonly to private education loans. Except where
specifically provided otherwise, the requirements and limitations of Subpart F are in addition to
the requirements of the other subparts of Regulation Z.

A private education loan /m€ans an extension of credit that:
e s not made, insuredyor@uaranteed under title IV of the Higher Education Act of 1965;

e s extendedd© a cansumerexpressly, in whole or part, for postsecondary educational
expenses, regardless ofwhether the loan is provided by the educational institution that the
student attends;iand

e Does not include open-end credit or any loan that is secured by real property or a dwelling.

A private education loan does not include an extension of credit in which the covered
educational institution is the creditor if:

e The term of the extension of credit is 90 days or less, or

e An interest rate will not be applied to the credit balance and the term of the extension of
credit is one year or less, even if the credit is payable in more than four installments.
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Content of Disclosures — Section 1026.47
Disclosure Requirements

This section establishes the content that a creditor must include in its disclosures to a consumer
at three different stages in the private education loan origination process:

1) Application or Solicitation Disclosures — With any application or solicitation;
2) Approval Disclosures — With any notice of approval of the private education loan; and

3) Final Disclosures — After the consumer accepts the loan. In addition, s
requires that the disclosures must be provided at least three business
disbursement of the loan funds.

ion 1026.48(d)
prior to
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Rights of the Consumer

The creditor must disclose that, if approved for the loan, the consumer has the right to accept the
loan on the terms approved for up to 30 calendar days. The disclosure must inform the consumer
that the rate and terms of the loan will not change during this period, except for changes to the
rate based on adjustments to the index used for the loan and other changes permitted by law. The
creditor must disclose that the consumer also has the right to cancel the loan, without penalty,
until midnight of the third business day following the date on which the consumer receives the
final disclosures.

Limitations on Private Educational Loans
— Section 1026.48

This section contains rules and limitations on private education leans, including:
1) A prohibition on co-branding in the marketing of private edu¢ation loans;

2) Rules governing the 30-day acceptance period and three business=day cancellation period and
prohibition on disbursement of loan proceeds until thécancellation period has expired;

3) The requirement that the creditor obtain a selfseertifiéation form from the consumer before
consummation; and

4) The requirement that creditors in preferred [ender arrangements provide certain information
to covered educational institutions.

Co-Branding Prohibited

Regulation Z prohibits creditors®rom uging the name, emblem, mascot, or logo of a covered
institution (or other words, picturesgersymbols readily identified with a covered institution) in
the marketing of privateyedycation,loans in a way that implies endorsement by the educational
institution. Marketingythat'refers'to an educational institution does not imply endorsement if the
marketing includes a clear and conspicuous disclosure that is equally prominent and closely
proximate to the'teférenceto the institution that the educational institution does not endorse the
creditor’s loans, andithat the creditor is not affiliated with the educational institution. There is
also an exception in cases where the educational institution actually does endorse the creditor’s
loans, but the marketing must make a clear and conspicuous disclosure that is equally prominent
and closely proximate to the reference to the institution that the creditor, and not the educational
institution, is making the loan.

86



Subpart G — Special Rules Applicable To Credit Card
Accounts and Open-End Credit Offered To College
Students

Evaluation of the Consumer’s Ability to Pay
— Section 1026.51

Regulation Z requires credit card issuers to consider a consumer’s ability to pay before opening a
new credit card account or increasing the credit limit for an existing credit card account.
Additionally, the rule provides specific requirements that must be met béfore‘@pening a new
credit card account or increasing the credit limit on an existing accouAtiwhen the .consumer is
under the age of 21.

When evaluating a consumer’s ability to pay, credit card issuersumust perferm a review of a
consumer’s income or assets and current obligations. Issuerstase permitted, however, to rely on
information provided by the consumer. The rule does n@t requirejissuers to verify a consumer’s
statements; a creditor may base its determination of abilitysto repay on facts and circumstances
known to the card issuer (Comment 1026.51(a)(1)(i)-2)»A cardtssuer may also consider
information obtained through any empirically defivedgdemonstrably and statistically sound
model that reasonably estimates a consumer*§,income or assets.

Issuers may consider any income and assets to whigh the consumer has a reasonable expectation
of access or may limit their consideration to the consumer’s independent income and assets. The
rule also requires that issuers consider atleast.one of the following:

e The ratio of debt obligationsde‘income;
e The ratio of debt obligatigns to assets; or
e The income the cansumer will have after paying debt obligations (i.e., residual income).

The rule also prowides thatit would be unreasonable for an issuer not to review any information
about a consumer’siincome, assets, or current obligations, or to issue a credit card to a consumer
who does not have any income or assets.

Because credit card accounts typically require consumers to make a minimum monthly payment
that is a percentage of the total balance (plus, in some cases, accrued interest and fees), creditors
are required to consider the consumer’s ability to make the required minimum payments. Card
issuers must also establish and maintain reasonable written policies and procedures to consider a
consumer’s income or assets and current obligations. Because the minimum payment is unknown
at account opening, the rule requires that creditors use a reasonable method to estimate a
consumer’s minimum payment. The regulation provides a safe harbor for issuers to estimate the
required minimum periodic payment if the card issuer:
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1) Assumes utilization, from the first day of the billing cycle, of the full credit line that the
issuer is considering offering to the consumer; and

2) Uses a minimum payment formula employed by the issuer for the product the issuer is
considering offering to the consumer or, in the case of an existing account, the minimum
payment formula that currently applies to that account, provided that:

(@) If the minimum payment formula includes interest charges, the card issuer estimates
those charges using an interest rate that the issuer is considering offering to the consumer
for purchases or, in the case of an existing account, the interest rate that currently applies
to purchases; and

(b) If the applicable minimum payment formula includes mandatary fees, the card issuer
must assume that such fees have been charged to the account.

Specific Requirements for Underage Copsumers
— Section 1026.51(b) (1)

Regulation Z prohibits the issuance of a credit card t@.a censumer who has not attained the age of
21 unless the consumer has submitted a written application andfthe creditor has:

e Information indicating that the underage cansumer has an independent ability to make the
required minimum payments on the.account; or

e The signature of a cosigner, guarantor, Or joint applicant who has attained the age of 21,
who has the ability to repay,debts (based on section 1026.51) incurred by the underage
consumer in connectiop with_the acéount, and who assumes joint liability for all debts or
secondary liability for amysdebts/incurred before the underage consumer attains 21 years
of age.

For credit line increases:

e If an acCountavas.opened based on the underage consumer’s independent ability to repay,
in order toyincrease the consumer’s credit line before he or she turns 21, the issuer either
must determine that the consumer has an independent ability to make the required
minimum payments at the time of the contemplated increase, or must obtain an
agreement from a cosigner, guarantor, or joint applicant who is 21 or older and who has
the ability to repay debts to assume liability for any debt incurred on the account.

e If the account was opened based on the ability of a cosigner over the age of 21 to pay, the
issuer must obtain written consent from that cosigner before increasing the credit limit.
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Limitations of Fees — Section 1026.52

Limitations on Fees During First Year After Account Opening —
Section 1026.52(a)

During the first year after account opening, issuers are prohibited from requiring consumers to
pay fees (other than fees for late payments, returned payments, and exceeding the credit limit)
that in the aggregate exceed 25 percent of the initial credit limit in effect when the account is
opened. An account is considered open no earlier than the date on which the account may first be
used by the consumer to engage in transactions.

NOTE: The 25 percent limitation on fees does not apply to fees assessedpriofito opening the
account.

Limitations on Penalty Fees — Section 1026.52(b)

TILA requires that penalty fees imposed by card issuers begeasonable and proportional to the
violation of the account terms. Among other things, theqegulation prehibits credit card issuers
from charging a penalty fee of more than $25 for payingiate or otherwise violating the account’s
terms for the first violation (or $35 for an additional viglation of'the same type during the same
billing cycle or one of the next six billing cycles)unlessthe 1Ssuer determines that a higher fee
represents a reasonable proportion of the costs it facurs asa result of that type of violation and
reevaluates that determination at least once every 12dmonths.

Credit card issuers are banned from charging penalty fees that exceed the dollar amount
associated with the consumer’s violation of the'terms or other requirements of the credit card
account. For example, card issyers are nolenger permitted to charge a $39 fee when a consumer
is late making a $20 minimum-payment.instead, in this example, the fee cannot exceed $20. The
regulation also bans imp@sition of penalty fees when there is no dollar amount associated with
the violation, such as “inactivity” fees based on the consumer’s failure to use the account to
make new purchasess,It also prohibits issuers from charging multiple penalty fees based on a
single late payment or otherwiolation of the account terms.

Payment Allocation — Section 1026.53

When different rates apply to different balances on a credit card account, issuers are generally
required to allocate payments in excess of the minimum payment first to the balance with the
highest APR and any remaining portion to the other balances in descending order based on the
applicable APR.

For deferred interest programs, however, issuers must allocate excess payments first to the
deferred interest balance during the last two billing cycles of the deferred interest period. In
addition, during a deferred interest period, issuers are permitted (but not required) to allocate
excess payments in the manner requested by the consumer.

For accounts with secured balances, issuers are permitted (but not required) to allocate excess
payments to the secured balance if requested by the consumer.
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Double-Cycle Billing and Partial Grace Period
— Section 1026.54

Issuers are generally prohibited from imposing finance charges on balances for days in previous
billing cycles as a result of the loss of a grace period. In addition, when a consumer pays some,
but not all, of a balance prior to the expiration of a grace period, an issuer is prohibited from
imposing finance charges on the portion of the balance that has been repaid.

Restrictions on Applying Increased Rates to Existing
Balances and Increasing Certain Fees and Charges
— Section 1026.55

Unless an exception applies, a card issuer must not increase an anmual pereentage rate or a fee or
charge required to be disclosed under sections 1026.6(b)(2)(ii)#(b)(2)(Hi), or(b)(2)(xii) on a
credit card account. There are some general exceptions to the prehibitiondgainst applying
increased rates to existing balances and increasing certainffeesior charges:

e A temporary or promotional rate or temporary, feeter charge that lasts at least six months,
and that is required to be disclosed under sections 1026¢6(b)(2)(ii), (b)(2)(iii), or
(b)(2)(xii), provided that the card issuer‘complied-Wwith applicable disclosure
requirements. Fees and charges required to'be disclosed under sections 1026.6(b)(2)(ii),
(b)(2)(iii), or (b)(2)(xii) are periodieyfeesifor 1Ssuance or availability of an open-end plan
(such as an annual fee); a fixed finance charge (and any minimum interest charge) that
exceeds $1; or a charge for required insrance, debt cancellation, or debt suspension;

e The rate is increased due to_theseperation of an index available to the general public and
not under the card igsuer*scontrol (i.e., the rate is a variable rate);

e The minimum payment has not been received within 60 days after the due date, provided
that the cardmissuer.complied with applicable disclosure requirements and adheres to
certain rgquirements'when a series of on time payments are received;

e The consumer successfully completes or fails to comply with the terms of a workout
arrangement, provided that card issuer complied with applicable disclosure requirements
and adheres to certain requirements upon the completion or failure of the arrangement;
and

e The APR on an existing balance or a fee or charge required to be disclosed under sections
1026.6(b)(2)(ii), (b)(2)(iii), or (b)(2)(xii) has been reduced pursuant to the
Servicemembers Civil Relief Act (SCRA) or a similar federal or state statute or
regulation. The creditor is permitted to increase the rate, fee, or charge once the SCRA
ceases to apply, but only to the rate, fee, or charge that applied prior to the reduction.

Regulation Z’s limitations on the application of increased rates and certain fees and charges to
existing balances continue to apply when the account is closed, acquired by another institution
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through a merger or the sale of a credit card portfolio, or when the balance is transferred to
another credit account issued by the same creditor (or its affiliate or subsidiary).

Issuers are generally prevented from increasing the APR applicable to new transactions or a fee or
charge subject to sections 1026.6(b)(2)(ii), (b)(2)(iii), or (b)(2)(xii) during the first year after an
account is opened. After the first year, issuers are permitted to increase the APRs that apply to new
transactions or a fee or charge subject to sections 1026.6(b)(2)(ii), (b)(2)(iii), or (b)(2)(xii) so long
as the creditor complies with the regulation’s 45-day advance notice requirement (81026.9).

Regulation Z’s limitations on the application of increased rates to existing balances and
limitations on the increase of certain fees or charges apply upon cessation of a waiver or rebate
of interest, fees, or charges if the issuer promotes the waiver or rebate.

Fees for Transactions that Exceed the CpeditiLimit
— Section 1026.56

Consumer consent requirement — Regulation Zequires amjisster to obtain a
consumer’s express consent (or opt in) before the issuefmay impese any fees on a consumer’s
credit card account for making an extension of creditithat'@xceeds the account’s credit limit.
Prior to providing such consent, the consumer must be netified by the issuer of any fees that may
be assessed for an over-the-limit transaction. If the consumer consents, the issuer is also required
to provide written confirmation (or electronicieonfitmation if the consumer agrees) of the
consumer’s consent and a notice of the g8ASumMer’s right to revoke that consent on the front page
of any periodic statement that reflects/the impasition of an over-the-limit fee.

Prior to obtaining a consumer’sgonsentte,thefpayment of over-the-limit transactions, the issuer
must provide the consumer with a nefti€e disclosing, among other things, the dollar amount of
any charges that will be assessedfor an/over-the-limit transaction, as well as any increased rate
that may apply if the consumer exceeds the credit limit. Issuers are prevented from assessing any
over-the-limit fee or chargefon an@account unless the consumer consents to the payment of
transactions that exceed thexcredit limit.

Prohibited practices=Even if the consumer has affirmatively consented to the issuer’s
payment of over-the=limit transactions, Regulation Z prohibits certain issuer practices in
connection with the assessment of over-the-limit fees or charges. An issuer can only charge one
over-the-limit fee or charge per billing cycle. In addition, an issuer cannot impose an over-the-
limit fee on the account for the same transaction in more than three billing cycles. Furthermore,
fees may not be imposed for the same transaction in the second or third billing cycle unless the
consumer has failed to reduce the account balance below the credit limit by the payment due date
in that cycle.
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Regulation Z also prohibits unfair or deceptive acts or practices in connection with the
manipulation of credit limits in order to increase over-the-limit fees or other penalty charges.
Specifically, issuers are prohibited from engaging in three practices:

e Assessing an over-the-limit fee because the creditor failed to promptly replenish the
consumer’s available credit;

e Conditioning the amount of available credit on the consumer’s consent to the payment of
over-the-limit transactions (e.g., opting in to an over-the-limit service to obtain a higher
credit limit); and

e Imposing any over-the-limit fee if the credit limit is exceeded salely beeause of the
issuer’s assessment of accrued interest charges or fees on the c@nsumer’siaccount.

Special Rules for Marketing to Students — Section 1026.57

Regulation Z establishes several requirements related to the"marketing of credit cards and other
open-end consumer credit plans to students at an institutfon of higher‘education. The regulation
limits a creditor’s ability to offer a college student any tangible item to induce the student to
apply for or participate in an open-end consumer credityplanieffered by the creditor. Specifically,
Regulation Z prohibits a card issuer from offeringitangiblé,items as an inducement:

e On the campus of an institution of higheredueation;
e Near the campus of an institution of higher education; or
e At an event sponsored by or relatedste’an institution of higher education

A tangible item means phySical Ttems, suich as gift cards, t-shirts, or magazine subscriptions, but
does not include non-physicalitemsistch as discounts, reward points, or promotional credit
terms. With respect to offerS “near”’ the campus, the commentary to the regulation states that a
location that is withind,000yfeet of the border of the campus is considered near the campus.

Regulation Z alsoequires card issuers to submit an annual report to the CFPB containing the terms
and conditions of business, marketing, or promotional agreements with an institution of higher
education or an alumnt organization or foundation affiliated with an institution of higher education.
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Online Disclosure of Credit Card Agreements
— Section 1026.58

The regulation requires that issuers post credit card agreements on their websites and to submit
those agreements to the CFPB for posting on a website maintained by the CFPB. There are three
exceptions for when issuers are not required to provide statements to the CFPB:

e The issuer has fewer than 10,000 open credit card accounts; or

e The agreement currently is not offered to the public and the agreement is used only for
one or more private label credit card plans with credit cards usablesenly at a single
merchant or group of affiliated merchants and that involves fewer than 20,000 open
accounts; or

e The agreement currently is not offered to the public and the agreement is for one or more
plans offered to test a new product offered only to a limited groupfof consumers for a
limited time that involves fewer than 10,000 openfaccounts.

Reevaluation of Rate Increases = . Section 1026.59

For any rate increase imposed on or after January, 17%2009, that requires 45 days advance notice,
the regulation requires card issuers to review'the aceount no less frequently than once each six
months and, if appropriate based on thatgrewiew,keduce the annual percentage rate. The
requirement to reevaluate rate increases appliessboth to increases in annual percentage rates
based on consumer-specific factors, sugh as changes in the consumer’s creditworthiness, and to
increases in annual percentage gates imposedddased on factors that are not specific to the
consumer, such as changes in marketcanditions or the issuer’s cost of funds. If based on its
review a card issuer is regéiired 10 reduge the rate applicable to an account, the final regulation
requires that the rate befreduced within 45 days after completion of the evaluation.

This review mustgonsidereitherthe same factors on which the increase was originally based or
the factors the gard issuer currently considers in determining the annual percentage rate
applicable to similar new credit card accounts.

Specific Defenses — TILA Section 108
Defense Against Civil, Criminal, and Administrative Actions
A financial institution in violation of TILA may avoid liability by:

e Discovering the error before an action is brought against the financial institution, or
before the consumer naotifies the financial institution, in writing, of the error.

e Notifying the consumer of the error within 60 days of discovery.
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e Making the necessary adjustments to the consumer’s account, also within 60 days of
discovery. (The consumer will pay no more than the lesser of the finance charge actually
disclosed or the dollar equivalent of the APR actually disclosed.)

The above three actions also may allow the financial institution to avoid a regulatory order to
reimburse the customer.

An error is “discovered” if it is:
e Discussed in a final, written report of examination.
e ldentified through the financial institution’s own procedures.

e Aninaccurately disclosed APR or finance charge included in a regulatory agency
notification to the financial institution.

When a disclosure error occurs, the financial institution is not required tafre-disclose after a loan
has been consummated or an account has been opened. Jf'the financialfinstitution corrects a
disclosure error by merely re-disclosing required information accurately, without adjusting the
consumer’s account, the financial institution may stitlibe subjectto civil liability and an order to
reimburse from its regulator.

The circumstances under which a financial institution may avoid liability under the TILA do not
apply to violations of the Fair Credit Billing Act(chapter 4 of the TILA).

Additional Defenses Against Civil Actions

The financial institution may avoid liability'tn a civil action if it shows by a preponderance of
evidence that the violation was‘et intentional and resulted from a bona fide error that occurred
despite the maintenance®f proceduresfto avoid the error.

A bona fide error may include aglerical, calculation, computer malfunction, programming, or
printing error. 1t4oes not inclyde an error of legal judgment.

Showing that a vielation occurred unintentionally could be difficult if the financial institution is
unable to produce evidence that explicitly indicates it has an internal controls program designed
to ensure compliance. The financial institution’s demonstrated commitment to compliance and
its adoption of policies and procedures to detect errors before disclosures are furnished to
consumers could strengthen its defense.

Statute of Limitations — TILA Sections 108, 129, 129B,
129C and 130

Civil actions may be brought within one year after the violation occurred. For private education
loans, civil actions may be brought within one year from the date on which the first regular
payment of principal and interest is due. After that time, and if allowed by state law, the
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consumer may still assert the violation as a defense if a financial institution were to bring an
action to collect the consumer’s debt.

The statute of limitations for a violation of TILA section 129 (requirements for certain
mortgages), 129B (residential mortgage loan origination), or 129C (minimum standards for
mortgages) is three years from the date of the occurrence of the violation (as compared to one
year for most other TILA violations). TILA section 130(e).

Moreover, TILA provides that when a creditor, assignee, other holder or anyone acting on such a
person’s on behalf initiates a foreclosure action on, or any other action to collect the debt in
connection with a residential mortgage loan, a consumer may assert a violation of TILA section
129C(a) “as a matter of defense by recoupment or set off.” TILA section’130(k). There is no
time limit on the use of this defense and the amount of recoupment or'setoff is [imited, with
respect to the special statutory damages, to no more than three years of finance/charges and fees.

Criminal actions are not subject to the TILA one-year statute oflimitations.

Regulatory administrative enforcement actions also aregot subject toithe one-year statute of
limitations. Actions brought under section 129, 129B, orid29C and actions brought by a state
attorney general to enforce a violation of section 129,229B129C, 129D, 129E, 129F, 129G, or
129H, may be brought not later than 3 years aftémthe datéxon Which the violation occurs. Actions
involving private education loans under 15 WS.Cd650(a) may be brought not later than one
year from the due date of first regular paymentef principal. TILA section 130(e).

However, enforcement actions under the policyguide involving erroneously disclosed APRs and
finance charges are subject to timeglimitations by the TILA. Those limitations range from the
date of the last regulatory examination,of the financial institution, to as far back as 1969,
depending on when loans wereimade, when violations were identified, whether the violations
were repeat violations, agd other factors.

There is no time limitatianéon wildful violations intended to mislead the consumer. A summary of
the various time dimitationsfolfows.

e For open-end credit, reimbursement applies to violations not older than two years.

e For closed-end credit, reimbursement is generally directed for loans with violations
occurring since the immediately preceding examination.

Rescission Rights (Open-End and Closed-End Credit)
— Sections 1026.15 & 1026.23

TILA provides that for certain transactions secured by the consumer’s principal dwelling, a
consumer has three business days after becoming obligated on the debt to rescind the transaction.
The right of rescission allows consumer(s) time to reexamine their credit agreements and cost
disclosures and to reconsider whether they want to place their homes at risk by offering it as
security for the credit. A higher-priced mortgage loan (whether or not it is a HOEPA loan)
having a prepayment penalty that does not conform to the prepayment penalty limitations
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(881026.32(c) and (d) and 81026.43(g), (subject to certain exclusions)) is also subject to a three-
year right of rescission. Transactions exempt from the right of rescission include residential
mortgage transactions (§1026.2(a)(24)) and refinancings or consolidations with the original
creditor where no “new money” is advanced.

If a transaction is rescindable, consumers must be given a notice explaining that the creditor has
a security interest in the consumer’s home, that the consumer may rescind, how the consumer
may rescind, the effects of rescission, and the date the rescission period expires.

To rescind a transaction, a consumer must notify the creditor in writing by midnight of the third
business day after the latest of three events:

e Consummation of the transaction,
e Delivery of material TILA disclosures, or
e Receipt®’ of the required notice of the right to rescing

For purposes of rescission, business day means every calendar day except Sundays and the legal
public holidays (81026.2(a)(6)). The term “material disclosures’#is defined in section
1026.23(a)(3) to mean the required disclosures of the ARR, the finance charge, the amount
financed, the total of payments, the paymentschedule, andthe disclosures and limitations
referred to in section 1026.32(c) and (d) and 1026.43(qg).

The creditor may not disburse any monies (except #hto an escrow account) and may not provide
services or materials until the three-daysrescission period has elapsed and the creditor is
reasonably satisfied that the copSUmer hasset‘rescinded. If the consumer rescinds the
transaction, the creditor must refund®alfiamounts paid by the consumer (even amounts disbursed
to third parties) and termimate its security interest in the consumer’s home.

A consumer may waive the,three-daysrescission period and receive immediate access to loan proceeds if
the consumer has a #b@na fide,personal financial emergency.” The consumer must give the creditor a
signed and dated#waiver statement that describes the emergency, specifically waives the right, and bears
the signatures of all, consumers entitled to rescind the transaction. The consumer provides the explanation
for the bona fide persenal financial emergency, but the creditor decides the sufficiency of the emergency.

If the required rescission notice or material TILA disclosures are not delivered or if they are inaccurate,
the consumer’s right to rescind may be extended from three days after becoming obligated on a loan to up
to three years.

2112 CFR 1026.15(b) and 1026.23(b)(1) were amended to include the electronic delivery of the notice of the right to
rescind. If a paper notice of the right to rescind is used, a creditor must deliver two copies of the notice to each
consumer entitled to rescind. However, under the final rule on electronic delivery of disclosures if the notice is in
electronic form, in accordance with the consumer consent and other applicable provisions of the E-Sign Act, only
one copy to each customer is required.
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Truth in Lending1

Examination Objectives Docket #: [Click&type]
1.

Replaced- See

Comptroller's Handbook,
"Truth in Lending Act"
booklet dated December
2014

Exam Date: [Click&type]
Prepared By: [Click&type]
Reviewer: [Click&type]

Entity Name: [Click&type]

To appraise the quality of the financial
institution’s compliance management system for the Truth in Lending Act and Regulation Z.

To determine the reliance that can be placed on the financial institution’s compliance
management system, including internal controls and procedures performed by the person(s)
responsible for monitoring the financial institution’s compliance review function for the
Truth in Lending Act and Regulation Z.

To determine the financial institution’s compliance with the Truth in Lending Act and
Regulation Z.

To initiate corrective action when policies or internal controls are deficient, or when
violations of law or regulation are identified.

To determine whether the institution will be required to make adjustments to consumer
accounts under the restitution provisions of the Truth in Lending Act.

! These reflect FFIEC-approved procedures.



kevin.rank
Text Box
Replaced- See Comptroller's Handbook, "Truth in Lending Act"
booklet dated December 2014 


General Procedures

1. Obtain information pertinent to the area of examination from the financial institution‘s
compliance management system program (historical examination findings, complaint
information, and significant findings from compliance review and audit).

2. Through discussions with management and review of the following documents, determine
whether the financial institution‘s internal controls are adequate to ensure compliance in the
area under review. ldentify procedures used daily to detect errors/violations promptly. Also,
review the procedures used to ensure compliance when changes occur (e.g., changes in
interest rates, service charges, computation methods, and software pregrams).

e Organizational charts.
e Process flowcharts.
e Policies and procedures.
e Loan documentation and disclosures.
e Checklists/worksheets and review documents.
e Computer programs.
3. Review compliance review and audit workpapers and determine whether:

a. The procedures used address all'regulatory provisions (see Transactional Testing
section).

b. Steps are taken t@'follow up.onpreviously identified deficiencies.
c. The procedures used include samples that cover all product types and decision centers.
d. The wortk performed IS accurate (through a review of some transactions).

e. Significant deficiencies, and the root cause of the deficiencies, are included in reports to
management/board.

f. Corrective actions are timely and appropriate.
g. The area is reviewed at an appropriate interval.

4. Review the financial institution‘s record retention practices to determine whether evidence of
compliance is retained for at least:

a. Two years after the disclosures were required to be made or other action was required to
be taken, other than for the advertising requirements and certain requirements for
mortgages described below. (§1026.25(a))




b. Three years after the date of receipt of payment to show compliance with loan originator

compensation requirements. (§1026.25(c)(2))

Three years after consummation to show compliance with ability-to-repay minimum
standards (81026.43(c)-(f)) and prepayment penalty restrictions (81026.43(g)) for loans
secured by a dwelling. (81026.25(c)(3))

Disclosure Forms

5.

Determine if the financial institution has changed any TILA disclosure forms or if there are
forms that have not been previously reviewed for accuracy. If so:

Verify the accuracy of each disclosure by reviewing the following:

Credit card application/solicitation disclosures (§1026.60(b)-(g)).
HELOC disclosures (81026.40(d) and (e)).

Initial disclosures (81026.6) and, if applicable, additional [HELOC disclosures
(81026.40).

Periodic statement disclosures (§1026.7)

Statement of billing rights and change intermsnotice (81026.9(a),(b),(c) or (9)).
Note and/or contract forms (including those furnished to dealers).

Notice of Right to Res¢ind/Caneel (881026.15(b), 1026.23(b)(1)) and 1026.47(c)(4).
Standard closed-efd credit diselosures (881026.17(a) and 1026.18).

ARM disclosuresy8102649(b)).

High-cast mortgage disclosures (§1026.32(c)).

Reverse mortgage disclosures (81026.33(b)).

Private education loan disclosures (§1026.47).




Closed-End Credit Disclosure Forms Review Procedures

a. Determine that the disclosures are clear, conspicuous, and grouped together or segregated
as required, in a form the consumer may keep. The terms “Finance Charge” and “Annual
Percentage Rate” and corresponding rates or amounts should be more conspicuous than
other terms, except for the creditor’s identity. For private student loans the term “Annual
Percentage Rate” and corresponding rate must be less conspicuous than the term “finance
charge” and the corresponding amount, as well as less conspicuous than the interest rate,
the notice of the right to cancel and creditor’s identity. (§81026.17(a), 1026.47(b), and (c))

b. Determine the disclosures include the following as applicable. (§1026.18)
Identity of the creditor

Brief description of the finance charge

Brief description of the APR

Variable rate information (§1026.18(f)(1) or(2))

Payment schedule

Brief description of the total of payments

Demand feature

Description of total sales price in a credit sale

© o N oo g M w N oPE

Prepayment penalties orgfebates
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. Late paymenf'amount empércentage
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. Descriptien for Security interest
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. Ins@rancefCanditions for finance charge exclusions (§1026.4(d))

=
w

. Statementyreferring to the contract
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. Statement regarding assumption of the note
15. Statement regarding required deposits.

c. Determine that the creditor discloses the number, amounts, and timing of payments
scheduled to repay the obligation (other than for a transaction that is subject to section
1026.18(s)?. (§1026.18(g))

2 For example, home construction loans that are secured by real property or a dwelling are subject to §1026.18(s) and not
§1026.18 (g). See comment App. D-6 of Regulation Z.




d. For a closed-end transaction secured by real property or a dwelling (other than a
transaction secured by a consumer’s interest in a timeshare plan described in 11 U.S.C.
101(53D)), determine that the creditor discloses the following information about the
interest rate and payments, as applicable (§1026.18(s)):

Interest Rates
1. For afixed-rate mortgage, the interest rate at consummation. (81026.18(s)(2)(i)(A))
2. For an adjustable-rate or step-rate mortgage (81026.18(s)(2)(i)(B)):

i. The interest rate at consummation and the period of time untilythe first interest
rate adjustment may occur, labeled as the “introductoryfrate andimonthly
payment;”

NOTE: As set forth in comment 18(s)-1, if periodic payments are not due monthly,
the creditor should use the appropriate term, such asfquarterly” or “annually.”

ii. The maximum interest rate that may apply duringithe first five years after the date
on which the first regular periodic paymentiwill be due and the earliest date on
which that rate may apply, labeled as “maximum during first five years;” and

iii. The maximum interest rate that,maysapply during the life of the loan and the
earliest date on which thatsrate may apply, labeled as “maximum ever.”

3. For a loan that provides far payment increases occurring without regard to an
interest rate adjustments® (asidescribed in section 1026.18(s)(3)(i)(B)), the interest
rate in effect at the gime theyfirst'such payment increase is scheduled to occur and the
date on which the ineréase will occur, labeled as “first adjustment” if the loan is an
adjustable-raté mortgage.orf otherwise, labeled as “first increase.”*
(81026.18(5)()@)(C))

4. For afhegative amdrtization loan® (§1026.18(s)(2)(ii)):

i. Thefinterest rate at consummation and, if it will adjust after consummation, the
lengthyof time until it will adjust, and the label “introductory” or “intro”;

ii. The maximum interest rate that could apply when the consumer must begin
making fully amortizing payments under the terms of the legal obligation;

3 Note: this category includes interest-only loans, as set forth in comment §1026.18(s)(2)(i)(C)-1.

4 Because model forms and clauses published by the CFPB are safe harbors, this rate may also be labeled “Maximum Ever,”
pursuant to §1026.18(s)(2)(i)((B)(3).

° The term “negative amortization loan” means a loan, other than a reverse mortgage subject to section 1026.33 that provides for
a minimum periodic payment that covers only a portion of the accrued interest, resulting in negative amortization.
(81026.18(s)(7)(v))




iii. If the minimum required payment will increase before the consumer must begin
making fully amortizing payments, the maximum interest rate that could apply at
the time of the first payment increase and the date the increase is scheduled to
occur; and

iv. If asecond increase in the minimum required payment may occur before the
consumer must begin making fully amortizing payments, the maximum interest
rate that could apply at the time of the second payment increase and the date the
increase is scheduled to occur.

5. For an amortizing adjustable-rate mortgage, if the interest rate at consummation is
less than the fully indexed rate, the following (placed in a bex directly beneath the
table required by paragraph 18 (s)(1) of the regulation, in aformat substantially
similar to Model Clause H-4(1) in the regulation’s appéndix H);

i. The interest rate that applies at consummation andythe peried of time for which it
applies;

Ii. A statement that, even if market rates,do et change, the interest rate will increase
at the first adjustment and a designatiomyof the,place in sequence of the month or
year, as applicable, of such rate @djustmenty(e.g., “in the third year”); and

iii. The fully-indexed rate.

Payments for Amortizing Loans

1. Principal and interest'payments._l#all periodic payments will be applied to accrued
interest and principal, for@€aeh interest rate disclosed under section 1026.18(s)(2)(i)
(81026.18(s)(3)0)):

i. The corresponding periodic principal and interest payment, labeled as “principal
andgnterest;”

ii. ‘Mhthesperiadic payment may increase without regard to an interest rate
adjustment, the payment that corresponds to the first such increase and the earliest
date omwhich the increase could occur;

iii. If an escrow account is established, an estimate of the amount of taxes and
insurance, including any mortgage insurance payable with each periodic payment;
and

iv. The sum of the amounts disclosed under sections 1026.18(s)(3)(i)(A) and (C) or
(s)(3)(1)(B) and (C), as applicable, labeled as “total estimated monthly payment.”

2. Interest-only payments. If the loan is an interest-only loan, for each interest rate
disclosed under section 1026.18(s)(2)(i), the corresponding periodic payment and
(81026.18(s)(3)(ii)):




i. If the payment will be applied to only accrued interest, the amount applied to
interest, labeled as “interest payment,” and a statement that none of the payment
is being applied to principal;

ii. If the payment will be applied to accrued interest and principal, an itemization of
the amount of the first such payment applied to accrued interest and to principal,
labeled as “interest payment” and “principal payment,” respectively;

iii. The escrow information described in section 1026.18(s)(3)(i)(C); and

iv. The sum of all amounts required to be disclosed under sections
1026.18(s)(3)(ii)(A) and (C) or (s)(3)(ii)(B) and (C), as applicable, labeled as
“total estimated monthly payment.”

3. Payments for negative amortization loans. If the loanfis a negative@mortization loan
(81026.18(s)(4)):

i.  The minimum periodic payment requireddintil the, firstgpayment increase or
interest rate increase, corresponding to the,interestrate disclosed under section
1026.18(s)(2)(ii)(A);

ii. The minimum periodic payment that Woeuldbe due at the first payment increase
and the second, if any, corresp@nding,to the interest rates described in section
1026.18(s)(2)(ii)(C) and«(DY;

iii. A statement that the minimum payment pays only some interest, does not repay
any principal, and*will cause the loan amount to increase;

iv. The fully amortizing periodic payment amount at the earliest time when such a
payment4nust be madefcorresponding to the interest rate disclosed under section
1026.18¢(s)(2)(ii)(B); and

v. lffapplicablejimraddition to the payments in sections 1026.18(s)(4)(i) and (ii), for
each nterestyrate disclosed under section 1026.18(s)(2)(ii), the amount of the fully
amartizing periodic payment, labeled as the “full payment option,” and a
statement that these payments pay all principal and all accrued interest.

NOTE: The information in sections 1026.18(s)(2)-(4) must be disclosed in the
form of a table with no more than five columns, and with headings and format
substantially similar to Model Clause H-4(E), H-4(F), H-4(G), or H-4(H) in
appendix H of the regulation. The table should contain only the information
required in sections 1026.18 (s)(2)—(4), be placed in a prominent location, and be
in a minimum 10-point font. (81026.18(s)(1))

4. Balloon payments. For loans with balloon payments (defined as a payment that is
more than two times a regular periodic payment) (81026.18(s)(5)):




e.

i. Except as provided below, the balloon payment is disclosed separately from other
periodic payments disclosed in the table (i.e., is outside the table and in a manner
substantially similar to Model Clause H-4(J) in appendix H to the regulation);

ii. If the balloon payment is scheduled to occur at the same time as another payment
required to be disclosed in the table, the balloon payment must be disclosed in the
table.

For a closed-end transaction secured by real property or a dwelling (other than a
transaction secured by a consumer’s interest in a timeshare plan described in 11 U.S.C.
101(53D)), that is a negative amortization loan, determine that thefellowing information
is disclosed (in close proximity to the table required in section 2026.18(s)(1), with
headings, content, and format substantially similar to Model Clause H-4(G) in appendix
H to this part) (81026.18(s)(6)):

I. The maximum interest rate, the shortest period of timedfi whigh such interest rate
could be reached, the amount of estimated taxes andhinsusance included in each
payment disclosed, and a statement that thedean offers payment options, two of
which are shown; and

ii. The dollar amount of the increase in‘theslean’Syprincipal balance if the consumer
makes only the minimum requiretypayments for the maximum possible time and the
earliest date on which the consumertustbegin making fully amortizing payments,
assuming that the maximum interest, rate,is reached at the earliest possible time.

For a closed-end transactiem,secured by real property or a dwelling, (other than a
transaction secured by @ consuimer’s mterest in a timeshare plan described in 11 U.S.C.
101(53D)), determine that'the creditor disclosed a statement that there is no guarantee the
consumer can refinance thetransaction to lower the interest rate or periodic payments.
(81026.18(t)(1))

NOTE: The statementsequired by section 1026.18(t)(1) should be in a form substantially
similar'to,Madel€lause H-4(K) in appendix H to the regulation. (§1026.18(t)(2))

Determine allyariable rate loans with a maturity greater than one year secured by a
principal dwelling are given the following disclosures at the time of application.
(81026.19)

1. Consumer Handbook on Adjustable Rate Mortgages or substitute
Statement that interest rate payments and or terms can change
The index/formula and a source of information

Explanation of the interest rate/payment determination and margin

o M W DN

Statement that the consumer should ask for the current interest rate and margin
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10.
11.
12.
13.

Statement that the interest rate is discounted, if applicable
Frequency of interest rate and payment changes
Rules relating to all changes

Either a historical example based on 15 years, or the initial rate and payment with a
statement that the periodic payment may substantially increase or decrease together
with a maximum interest rate and payment

Explanation of how to compute the loan payment, giving an example
Demand feature, if applicable
Statement of content and timing of adjustment notices

Statement that other variable rate loan program discl@sures areavailable, if applicable

Determine that for any closed-end adjustable-raté'mortgage with a maturity date greater
than one year, secured by a principal dwelling, the,creditar, assignee, or servicer provides
the following initial rate adjustment disclosuresy(fordiselosure timing requirements, see
Timing Requirements below): (§102620(d)(2))

1.
2.

The date of the disclosure;

An explanation that under the terms,of the consumer’s adjustable rate mortgage, the
time frame that the current'rate has peen in effect, when the current rate is scheduled
to expire, the effective date ofithesmew rate, when additional future interest rate
adjustments are schedule@t@occur and any other changes to loan terms, features, and
options takingeffect on the same date, and how the rate change may affect the
payment and otherftloanterms;

A tablgfexplaining the current interest rate and payment, the new interest rate and
payment, and the date the first new payment is due;

NOTE:Eor interest-only and negative amortization adjustable-rate mortgages, the
table mustinclude how the current and new rates and payment will be allocated to
interest, principal, and escrow (if applicable). See section 1026.20(d)(2)(iii)(C) for
more on payment allocation disclosure requirements.

An explanation of how the interest rate is determined, including the specific index or
formula used and a source of information about that index or formula, and the type
and amount of any adjustment, including a margin and an explanation that a margin is
the addition of a certain number of percentage points to the index;

Any limits on the interest rate or payment increases at each interest rate adjustment
and over the life of the loan (as applicable), including the extent to which such limits
result in the creditor, assignee, or servicer foregoing any increase in the interest rate




10.

11.

12.

13.

14.

15.

and the earliest date that such foregone interest rate increases may apply to future
interest rate adjustments, subject to those limits;

An explanation of how the new payment was determined, including the index or
formula used to determine the new interest rate;

Any adjustments to the index or formula used to determine the new payment, such as
the addition of a margin;

The expected loan balance on the date of the interest rate adjustment;

The remaining loan term expected on the date of the interest ratesadjustment and any
changes to the term that may have occurred due to the inter€st rate change;

If an estimated rate payment is provided, a statement that another disclosure with the
actual interest rate will be provided to the consumef betweéen two'and four months
prior to the first payment at the adjusted level is due, and thatghe creditor is using an
estimated rate;

If applicable, a statement that the new paymengwill not be allocated to pay loan
principal and will not reduce the loan balanee. [Fithe new payment will result in
negative amortization, a statement that themmew,payment will not be allocated to pay
loan principal and that only part ofithe“interest will be paid, which will add to the
loan balance. If the new payment wilhresult in negative amortization as a result of
the interest rate adjustment, the statement must set forth the payment required to
fully amortize the remaining balance at the new interest rate over the remainder of
the loan term;

A statement indicating the circumstances under which any prepayment penalty may
be imposedthe time périod during which it may be imposed, and a statement that the
consumer may.egontactahe servicer for additional information, including the
maxim@miamount of the penalty that may be charged to the consumer;

A telephone number of the creditor, assignee, or servicer to call if the consumer
anticipates not being able to make the new payment;

A statement listing alternatives that consumers may pursue if they anticipate not
being able to make the new payment;

A web address to access either the CFPB or the Department of Housing and Urban
Development’s (HUD) approved list of homeownership counselors and counseling
organizations, the HUD toll-free number to access the HUD list of homeownership
counselors and counseling organizations, and the Bureau website to access state
housing finance authorities’ contact information.

Determine that for any closed-end adjustable-rate mortgage with a maturity date greater
than one year, secured by a principal dwelling, the creditor, assignee, or servicer provides
the following rate adjustment disclosures for rate adjustments with a corresponding
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payment change (for disclosure timing requirements see Timing Requirements below):
(81026.20(c))

NOTE: A creditor, assignee or servicer subject to the Fair Debt Collection Practices Act
(FDCPA) that has received the consumer’s notification to cease communication pursuant
to FDCPA section 805(c) is exempt from this requirement.

1.

An explanation that under the terms of the consumer’s adjustable rate mortgage, the
time frame that the current rate has been in effect is ending and the interest rate and
payment will change, the effective date of the new rate, when additional future interest
rate adjustments are scheduled to occur and any other changes to.loan terms, features,
and options taking effect on the same date, such as the expiration ofiinterest-only or
payment-option features; a table explaining the current interest rate and payment, the
new interest rate and payment, and the date the first new'payment is due;

NOTE: For interest-only and negatively amortizing paymentsgthe table must include
how the current and new rates and payment willbéwallocated’to interest, principal, and
escrow (if applicable). See section 1026.20(d)(2)(iii)(€) for more on payment
allocation disclosure requirements.

An explanation of how the interest ratesis,determined, including the specific index or
formula used and a source of infammation aboutthat index or formula, and the type
and amount of any adjustmentincluding'@margin and an explanation that a margin is
the addition of a certain number of peréentage points to the index, and any application
of previously foregone interest rate/increases from past rate adjustments;

Any limits on the interest rate 0Fpayment increases at each interest rate adjustment
and over the life,of thesloan (as applicable), including the extent to which such limits
result in the creditor, assignee, or servicer foregoing any increase in the interest rate
and the earliest date that such foregone interest rate increases may apply to future
interestsate adjustments, subject to those limits;

An‘explanatien,of how the new payment is determined, including the index or
formula used to determine the new interest rate;

Any adjustments to the index or formula used to determine the new payment, such as
the addition of a margin or the application of any previously foregone interest rate
increases from past interest rate adjustments;

The expected loan balance on the date of the interest rate adjustment;

The remaining loan term expected on the date of the interest rate adjustment and any
changes to the term that may have occurred due to the interest rate change;

If applicable, a statement that the new payment will not be allocated to pay loan
principal and will not reduce the loan balance. If the new payment will result in
negative amortization, a statement that the new payment will not be allocated to pay
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loan principal and that only part of the interest will be paid, which will add to the
loan balance. If the new payment will result in negative amortization as a result of
the interest rate adjustment, the statement must set forth the payment required to
fully amortize the remaining balance at the new interest rate over the remainder of
the loan term;

A statement indicating the circumstances under which any prepayment penalty may
be imposed, the time period during which it may be imposed, and a statement that the
consumer may contact the servicer for additional information, including the
maximum amount of the penalty that may be charged to the consumer;

NOTE: Model and sample disclosures H-4(D)(1) through (4)'Containing all necessary
information can be found in appendix H. The disclosures reguired unger section
1026.20(c) and (d) generally should be in the form of @table and inghe same order as,
and with headings and format substantially similar 4@, thegnodel*disclosures
(881026.20(c)(3) and (d)(3)).

NOTE: When examining a creditor, an assignee, or aservicer that continues to own
the loan, if the entity states that another entity*has the/obligation to provide the
disclosures, examiners should determine whetherithe entity takes steps to ensure that
the other party (the creditor, assignee, Orservicer, as applicable) is complying with
the obligation to provide the disclasures:

Determine that the disclosures #equired forihigh-cost mortgage transactions (§1026.32)
clearly and conspicuously include the items below. (81026.32(c), see Form H-16 in
appendix H)

1.

The required statement™youjare not required to complete this agreement merely
because you have receiveddhese disclosures or have signed a loan application. If you
obtain this4ean, the lender will have a mortgage on your home. You could lose your
home, andianyimoneyyou have put into it, if you do not meet your obligations under
the lean.”

The ARR.

Amount of the regular monthly (or other periodic) payment and the amount of any
balloon payment. The regular payment should include amounts for voluntary items,
such as credit life insurance or debt-cancellation coverage, only if the consumer has
previously agreed to the amount (See the commentary to section 1026.32(c)(3)).

Statement that the interest rate may increase and monthly payment may increase, and
the amount of the single maximum monthly payment, based on the maximum interest
rate allowed under the contract, if applicable.

The amount borrowed. For a closed-end mortgage, the amount borrowed is the total
amount borrowed, as reflected by the face amount of the note; and where the amount
borrowed includes premiums or other charges for optional credit insurance or debt-
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cancellation coverage (grouped together with the amount borrowed), that fact shall be
stated. For an open-end credit plan, the amount borrowed is the credit limit for the
plan when the account is opened.

k. For any closed-end mortgage loan (credit transaction that is secured by the principal
dwelling of a consumer) that was sold, assigned, or otherwise transferred to the covered
person, determine that the covered person notifies the borrower clearly and conspicuously
in writing, in a form that the consumer may keep of such transfer, including (§81026.39):

1.
2.

An identification of the loan that was sold, assigned, or otherwise transferred;

The name, address, and telephone number of the covered person who owns the
mortgage loan;

The date of transfer (either the date of acquisition regognized imtheébooks and records
of the covered person or that of the transferring party), identified by the covered
person;

The name, address, and telephone number ofian agent or party having authority, on
behalf of the covered person, to receive natice of.thesight to rescind and resolve
issues concerning the consumer’s payments om the'mortgage loan;

Where transfer of ownership of thexdebtito the covered person is or may be recorded
in public records or, alternatively, thatithe transfer of ownership has not been
recorded in public records @t the time the disclosure is provided; and,

At the option of the goveredperson;, any other relevant information regarding the
transaction.

If there are mltiple cowered persons, contact information for each of them, unless
one of themihas been authorized to receive the consumer’s notice of the right to
rescindsangd resolve issues concerning the consumer’s payments on the loan.

NOTE: Thistetice of sale or transfer must be provided for any consumer credit
transaction that is secured by the principal dwelling of a consumer. This notification
is requiredbof the covered person even if the loan servicer remains the same. In
addition, if more than one consumer is liable on the obligation, the covered person
may mail or deliver the disclosure notice to any consumer who is primarily liable.
And, if an acquisition involves multiple covered persons who each acquire a partial
interest in the loan pursuant to separate and unrelated agreements, each covered
person has a duty to ensure that disclosures related to its acquisition are accurate and
provided in a timely manner unless an exception in section 1026.39(c) applies. The
parties may, but are not required to, provide a single notice that satisfies the timing
and content requirements applicable to each covered person. (Commentary
1026.39(b)(5)-2)

13



For private education loans subject to Subpart F, ensure that the required disclosures are
accurate (81026.47) and contain the following information:

1. Application or solicitation disclosures disclose the following:
a. Interest rate, including:

i. Rate or range, and if the rate depends in part on a determination of the
borrower’s creditworthiness or other factors, a statement to that effect;

ii. Whether rate is fixed or variable;

iii. If rate may increase after consummation, any limitations, orlack thereof, and
if the limitation is imposed by law, that fact. Also, the creditar must state that
the consumer’s actual rate may be higher or lower that'that disclosed, if
applicable; and

iv. Whether the rate will typically be higher if'the [oands not co-signed or
guaranteed.

b. Fees and default or late payment costs.
c. Repayment terms, including:

i. Term of the loan, which's the'period during which regularly scheduled
payments of principal and interest will be due.

ii. Deferral options, or ifeenstimer does not have the option to defer, that fact.
iii. For eachravarlable deferral option applicable, information as to:
1. WWhetber interest will accrue during deferral period; and

2. I interest accrues, whether payment of interest may be deferred and added
touthe principal balance; and

iv. Austatement that, if the consumer files bankruptcy, the consumer may still be
required to repay the loan.

d. Cost estimates, based on an example of the total cost of the loan, calculated using:
i. The highest interest rate and including all applicable finance charges,

ii. Anamount financed of $10,000, or $5,000, if the creditor offers loans less
than $10,000; and

iii. Calculated for each payment option.

e. Eligibility (e.g., any age or school enrollment eligibility requirements).
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f. Alternatives to private education loans, including:
I. A statement that the consumer may qualify for federal student loans,

ii. The interest rates available for each program available under title IV of the
Higher Education Act of 1965, and whether the rate is variable or fixed;

iii. A statement that the consumer may obtain additional information regarding
student federal financial assistance from his school or U.S. Department of
Education, including an appropriate website; and

iv. A statement that a covered educational institution mayshawe school specific
educational loan benefits and terms not detailed in the loan disclosure forms.

g. A statement that if the loan is approved, that the l@an will e avatlable for 30 days
and the terms will not change, except for changes to the interest rate in the case of
a variable rate and other changes permitted by, law.

h. A statement that before consummation,the borrower must complete a self-
certification form obtained from the student?s institution of higher education.

For approval disclosures, the followinguinfermation is required under section
1026.47(b):

a. Interest rate, information, includings
i. Interest rate applicalle to the'loan
ii. Whether the interest'rate is variable or fixed; and

iii. If thefinterest ratesmay increase after consummation, any limitations on the
rate agjustments, or lack thereof.

b. Fees and default or late payment costs, including:
i. “An itemization of the fees or range of fees required to obtain the loan; and

ii. Any fees, changes to the interest rate, and adjustments to principal based on
the consumer’s defaults or late payments.

c. Repayment terms, including:
i. Principal amount;
ii. Term of the loan;

iii. A description of the payment deferral option chosen by the consumer, if
applicable, and any other payment deferral options that the consumer may
elect at a later time;
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Vi.

Vil.

viii.

Any payments required while the student is enrolled at the educational
institution, based on the deferral option chosen by the consumer;

Amount of any unpaid interest that will accrue while the student is enrolled in
school, based upon the deferral option chosen by the consumer;

A statement that if the consumer files for bankruptcy, that the consumer may
still be required to pay back the loan;

An estimate of the total amount of payments calculated based upon:

1. The interest rate applicable to the loan (compliancemwith section
1026.18(h) constitutes compliance with this req@trement);

2. The maximum possible rate of interest fordhe loan;er, ifa maximum rate
cannot be determined, a rate of 25%.

3. If a maximum rate cannot be detepminedythetestimate of the total amount
for repayment must include a statement that there is no maximum rate and
that the total amount for repaymentidisclosed is an estimate.

The maximum monthly paymeéntsbasedion the maximum rate of interest for
the loan, or, if a maximurmjate of interest cannot be determined, a rated of
25%. If a maximum cannot be,deteésmined, a statement that there is no
maximum rate and that the monthly payment amount disclosed is an estimate
and will be higher if\the applicable interest rate increases.

d. Alternatives to private education loans, including:

A statement that thed€onsumer may qualify for federal student loans,

The Interest ratés available for each program available under title IV of the
Higher Edugation Act of 1965, and whether the rate is variable or fixed; and

A'statement that the consumer may obtain additional information regarding
student federal financial assistance from his school or U.S. Department of
Education, including an appropriate website.

e. A statement that the consumer may accept the terms of the loan until the acceptance
period under section 1026.48(c)(1) has expired. The statement must include:

The specific date on which the acceptance period expires, based on the date
upon which the consumer receives the disclosures required under this
subsection for the loan;

The method or methods by which the consumer may communicate the
acceptance (written, oral, or by electronic means; and
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iii. A statement that except for changes to the interest rate and other changes
permitted by law, the rates and the terms of the loan may not be changed by
the creditor during the 30-day acceptance period.

After the consumer has accepted the loan in accordance with section 1026.48(c)(1),
final disclosures must disclose the information required under section 1026.47(c) and
the following:

a. Interest rate, including:
i. Interest rate applicable to the loan
ii. Whether the interest rate is variable or fixed; and

iii. If the interest rate may increase after consummation, any. limitations on the
rate adjustments, or lack thereof.

b. Fees and default or late payment costs, ingluding:
i. An itemization of the fees or range,offees required to obtain the loan; and

ii. Any fees, changes to the interest,rate,‘and adjustments to principal based on
the consumer’s defaults oglate{payments.

c. Repayment terms, including:
i. Principal amount;
ii. Term of the'loan;

iii. A deseription of.thefpayment deferral option chosen by the consumer, if
applieable; and any other payment deferral options that the consumer may
glect ata laterftime;

iV, Anyspayments required while the student is enrolled at the educational
Institution, based on the deferral option chosen by the consumer;

v. Amount of any unpaid interest that will accrue while the student is enrolled in
school, based upon the deferral option chosen by the consumer;

vi. A statement that if the consumer files for bankruptcy, that the consumer may
still be required to pay back the loan;

vii. An estimate of the total amount of payments calculated based upon:

1. The interest rate applicable to the loan (compliance with section
1026.18(h) constitutes compliance with this requirement);
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2. The maximum possible rate of interest for the loan, or, if a maximum rate
cannot be determined, a rate of 25 percent;

3. If amaximum rate cannot be determined, the estimate of the total amount
for repayment must include a statement that there is no maximum rate and
that the total amount for repayment disclosed is an estimate.

viii.  The maximum monthly payment based on the maximum rate of interest
for the loan, or, if a maximum rate of interest cannot be determined, a
rated of 25 percent. If a maximum cannot be determined, a statement that
there is no maximum rate and that the monthly payment amount disclosed
is an estimate and will be higher if the applicablefinterest,rate increases.

d. In atext more conspicuous than any other requireddisclosure, except for the
finance charge, the interest rate, and the creditor’8 identify thedfollowing
disclosures:

i. A statement that the consumer has thé'right taixcancel the loan, without
penalty, at any time before the midnight of the third business day following
the date on which the consumer receivesSthegftnal loan disclosures. The
statement must include the speeific,date, on"which the cancellation period
expires and that the consumer may cancel by that date. (81026.47(c)(4)(i))

ii. A statement that thedoan proceeds will not be disbursed until the cancellation
period expires. (8§1026.47(c)(4)(it))

iii. The method®r methodsday*which the consumer may cancel;
(81026.47(c)(4)()) and

iv. If thefcrediter permits cancellation by mail, the statement specifying that the
consumer’s mailed request will be deemed timely if placed in the mail not
latex thamythefCancellation date specified on the disclosures.
(82026.47(C)(4)(ii))

Open-End Credit Forms Review Procedures

a. Determine that the creditor made the disclosures clearly and conspicuously. (81026.5(a))

b. Determine that the creditor made the applicable disclosures in writing, in a form that the
consumer may keep, except (81026.5(a)(1)(ii)):

1. The following disclosures need not be written: Disclosures under section 1026.6(b)(3)
of charges that are imposed as part of an open-end (not home-secured) plan that are
not required to be disclosed under section 1026.6(b)(2) and related disclosures of
charges under section 1026.9(c)(2)(iii)(B); disclosures under section 1026.9(c)(2)(vi);
disclosures under section 1026.9(d) when a finance charge is imposed at the time of
the transaction; and disclosures under section 1026.56(b)(1)(i).
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C.

2. The following disclosures need not be in a retainable form: Disclosures that need not be
written under paragraph 1026.5(a)(1)(ii)(A) of this section; the alternative summary
billing-rights statement under section 1026.9(a)(2); the credit and charge card renewal
disclosures required under section 1026.9(e); the payment requirements under section
1026.10(b), except as provided in section 1026.7(b)(13); ; home-equity disclosures
under section 1026.40(d); and disclosures for credit and charge card applications and
solicitations under section 1026.60.

3. The disclosures required by this subpart may be provided to the consumer in
electronic form, subject to compliance with the consumer conséntiand other
applicable provisions of the Electronic Signatures in Global and National Commerce
Act (E-Sign Act) (15 U.S.C. 7001 et seq.). The disclosures reguired by sections
1026.60, 1026.40, and 1026.16 may be provided to thie consumekift electronic form
without regard to the consumer consent or other provisions of the E-Sign Act in the
circumstances set forth in those sections.

Determine that the terminology used in provigingthe disclosures required by section
1026.5 is consistent. (81026.5(a)(2)(i))

Determine that, for home-equity plan§,subject to section 1026.40, the terms finance
charge and annual percentage rate,(APR), when required to be disclosed with a
corresponding amount or perceftage rate, shall be more conspicuous than any other
required disclosure. The termsiheed notibe more conspicuous when used for periodic
statement disclosures undefsection 1026.7(a)(4) and for advertisements under section
1026.16. (81026.5(a)(2)(ii))

Determine that, iffdisclosures.are required to be presented in a tabular format pursuant to
section 1026.5(@)(3)gthat the term penalty APR shall be used, as applicable.
(81026.5(a)(2)(iif))

NOTE:“hhe termupenalty APR need not be used in reference to the annual percentage rate
that applies with the loss of a promotional rate, assuming the annual percentage rate that
applies is not'greater than the annual percentage rate that would have applied at the end
of the promotional period; or if the annual percentage rate that applies with the loss of a
promotional rate is a variable rate, the annual percentage rate is calculated using the same
index and margin as would have been used to calculate the annual percentage rate that
would have applied at the end of the promotional period. If credit insurance or debt
cancellation or debt suspension coverage is required as part of the plan, the term required
shall be used and the program shall be identified by its name. If an annual percentage rate
is required to be presented in a tabular format pursuant to paragraph (a)(3)(i) or (a)(3)(iii)
of this section, the term fixed, or a similar term, may not be used to describe such rate
unless the creditor also specifies a time period that the rate will be fixed and the rate will
not increase during that period, or if no such time period is provided, the rate will not
increase while the plan is open.
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Credit and Charge Card Application and Solicitation
Disclosures — Section 1026.60

a.

f.

Determine that the credit card solicitation or application disclosures were made clearly
and conspicuously on or with a solicitation or an application. (§1026.60)

For the disclosures in sections 1026.60(b)(1) through (5) (except for (b)(1)(iv)(B) and
(b)(7) through (15), determine that the creditor made the disclosures required for sections
1026.60(c), (d)(2), (e)(1) and (f) in the form of a table with headings, content, and format
substantially similar to the applicable tables found in G-10 in appendix G.
(81026.60(a)(2)(i))

Determine that the table required by section 1026.60(a)(2)(i) contains only the
information required or permitted by that section. If the créditor provides other
information, determine that such information appears oltsidesthe table.
(81026.60(a)(2)(ii))

Determine that the disclosures required by sectign 1026.60(b)(1)(iv)(B), (b)(1)(iv)(C),
and (b)(6) are placed directly beneath the table,required by section 1026.60(a)(2)(i).
(81026.60(a)(2)(iii))

When a tabular format is required, déterming that the following disclosures are disclosed
in bold text (81026.60(a)(2)(iv)):

i. Annual percentage rate required to Be disclosed pursuant to paragraph (b)(1) of this
section,

ii. Introductory rate requiréd tobe disclosed pursuant to paragraph (b)(2)(ii) of this
section,

iii. Rate that williapply after a premium initial rate expires required to be disclosed under
paragraph(b) (1)) of this section, and

iv. Fee ofpercentage amounts or maximum limits on fee amounts required to be
disclosedypursuant to paragraphs (b)(2), (b)(4), (b)(8) through (b)(13).

NOTE: Bold text shall not be used for the amount of any periodic fee disclosed
pursuant to paragraph (b)(2) of this section that is not an annualized amount, and
other APRs or fee amounts disclosed in the table. (§1026.60(a)(2)(iv))

Determine that the card issuer discloses, on or with an solicitation or application:
(81026.60(b))

1. Annual percentage rate. Each periodic rate that may be used to compute the finance
charge on an outstanding balance for purchases, a cash advance, or a balance transfer,
expressed as an annual percentage rate. When more than one rate applies for a
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category of transactions, determine that the range of balances to which each rate is
applicable is also disclosed. (§1026.60(b)(1))

NOTE: The APR for purchases disclosed pursuant to section 1026.60(b)(1) shall be
in at least 16-point type, except for the following: Oral disclosures of the annual
percentage rate for purchases; or a penalty rate that may apply upon the occurrence of
one or more specific events.

Variable rate information. If a rate is a variable rate, determine that the card
issuer discloses the fact that the rate may vary and how the rate is determined.
Determine that the card issuer identifies the type of index or.formula that is used
in setting the rate. Determine that the value of the index@nd thelamount of the
margin that are used to calculate the variable rate are negdisclosed in the table.
Determine further that any applicable limitations of'rate ingreases are not
included in the table. (81026.60(b)(1)(i))

Discounted initial rate. If the initial rate is@htroductory rate, determine that the
card issuer discloses in the table the intr@ductory fate, the time period during
which the introductory rate will remain in‘effect, and the term “introductory” or
“intro” in immediate proximity to the introductery rate. Determine further that the
card issuer discloses, as applicable, €itherthe variable or fixed rate that would
otherwise apply to the accounty(81026.60(b)(1)(ii))

Premium initial rate. Ifghe initial rate is temporary and is higher than the rate that
will apply after the temporary rate expires, determine that the card issuer discloses
the premium initialrate and theftime period during which the premium initial rate
will remain in gffect.Determine that the premium initial rate for purchases is in at
least 16-point type. Determine that the issuer discloses in the table the rate that
will apply aftertheqremium initial rate expires, in at least 16-point type.
(81026.60(L)(1)(iiL))

Penalty rateSaEXxcept as for provided introductory rate or employee preferential
rate réquirements (discussed below), if a rate may increase as a penalty for one or
more,events specified in the account agreement, such as a late payment or an
extension of credit that exceeds the credit limit, determine that the card issuer
discloses the increased rate that may apply, a brief description of the event or
events that may result in the increased rate, and a brief description of how long
the increased rate will remain in effect. (81026.60(b)(1)(iv)(A))

Introductory rate. If the issuer discloses an introductory rate in the table or in any
written or electronic promotional materials accompanying applications or
solicitations (and subject to paragraph (c) or (e) of section 1026.60), determine
that the issuer briefly discloses, directly beneath the table, the circumstances, if
any, under which the introductory rate may be revoked, and the type of rate that
will apply after the introductory rate is revoked. (81026.60(b)(1)(iv)(B))
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vi. Employee preferential rates. If the issuer discloses in the table a preferential APR
for which only employees of the card issuer, employees of a third party, or other
individuals with similar affiliations with the card issuer or third party are eligible,
determine that the issuer briefly discloses directly beneath the table the
circumstances under which such preferential rate may be revoked and the rate that
will apply after such preferential rate is revoked. (81026.60(b)(1)(iv)(C))

vii. Rates that depend on consumer’s creditworthiness. If a rate cannot be determined
at the time disclosures are given because the rate depends, at least in part, on a
later determination of the consumer’s creditworthiness, determine that the card
issuer discloses the specific rates or the range of rates that.eeuld apply and a
statement that the rate for which the consumer may qualify at aceount opening
will depend on the consumer’s creditworthiness, and,other factors if applicable.
(81026.60(b)(1)(Vv))

NOTE: If the rate that depends, at least in part, onaflater détermination of the
consumer’s creditworthiness is a penalty sate, asideseribed in (b)(1)(iv), the card
issuer at its option may disclose the highest rate that could apply, instead of
disclosing the specific rates or the range oftates that could apply.
(81026.60(b)(1)(v))

viii. APRs that vary by state. Determine‘that the card issuer does not list annual
percentage rates for multipleystates, in the table. Note, however, that issuers
imposing annual percentage rates that vary by state may, at the issuer’s option,
disclose in the table: the\specific annual percentage rate applicable to the
consumer’s account;’or theyrange of the annual percentage rates, if the disclosure
includes a statementgthatithe annual percentage rate varies by state and refers the
consumer to'a disclosurg provided with the table where the annual percentage rate
applicable to the conséimer’s account is disclosed. (81026.60(b)(1)(vi))

Fees forfissuance orgavailability. Determine that the card issuer discloses any annual
or qther periodic fee, expressed as an annualized amount, or any other fee that may be
imposed‘for the‘issuance or availability of a credit or charge card, including any fee
based omjaccount activity or inactivity. (§1026.60(b)(2))

Fixed finance charge; minimum interest charge. Determine that the creditor discloses
any fixed finance charge that could be imposed during a billing cycle, as well as a
brief description of that charge. Determine that the creditor discloses any minimum
interest charge if it exceeds $1.00 that could be imposed during a billing cycle, and a
brief description of the charge. (81026.60(b)(3))

. Transaction charge. Determine that the creditor discloses any transaction charge
imposed for the use of the card for purchases. (81026.60(b)(4))

Grace period. Determine that the issuer discloses the date by which or the period
within which any credit extended for purchases may be repaid without incurring a
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10.

11.

12.

13.

finance charge due to a periodic interest rate and any conditions on the availability of
the grace period. If no grace period is provided, determine that this fact is disclosed.
In disclosing in the tabular format a grace period that applies to all types of purchases,
determine that the issuer uses the phrase “How to Avoid Paying Interest on
Purchases” as the heading for the row describing the grace period. If a grace period is
not offered on all types of purchases, in disclosing this fact in the tabular format,
determine that the issuer uses the phrase “Paying Interest” as the heading for the row
describing this fact.

NOTE: If the length of the grace period varies, the card issuer may disclose the range
of days, the minimum number of days, or the average number.efidays in the grace
period, if the disclosure is identified as a range, minimum, @r average.
(81026.60(b)(5))

Balance computation method. Determine that the créditorisclosed the name of the
balance computation method that is used to determineifte balafce on which the
finance charge is computed, or an explanationfof theymethod used if it is not listed. In
determining which balance computation method to disclose, the creditor should have
assumed that the credit extended will not'e repaid within any grace period.
(81026.60(b)(6))

NOTE: Disclosures required by seetionid026.60(b)(6) must be placed directly
beneath the table.

Statement on charge card payments: Determine that the creditor discloses a statement
that charges incurreddoyause ef the €harge card are due when the periodic statement is
received. (81026.60(b)(7))

Cash advanceffee. Determine that the creditor disclosed any fee imposed for an
extension of.credit'in the form of cash or its equivalent. (81026.60(b)(8))

Late payment feeyDetermine that the creditor disclosed any fee imposed for a late
payment.«(8£026.60(b)(9))

Over-the=limit fee. Determine that the creditor disclosed any fee imposed for
exceeding the credit limit. (81026.60(b)(10))

Balance transfer fee. Determine that the creditor disclosed any fee imposed to
transfer a balance. (81026.60(b)(11))

Returned payment fee. Determine that the creditor disclosed any fee imposed for a
returned payment. (81026.60(b)(12))

Required insurance, debt cancellation, or debt suspension coverage. Determine that
the fee imposed required insurance, debt cancellation or suspension coverage is
disclosed if the insurance, debt cancellation or coverage is required as part of the
plan. (81026.60(b)(13))
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14.

15.

Available credit. Determine whether total of required fees for the issuance or
availability of credit and/or security deposit debited to the account at account opening
equal or exceed 15 percent of minimum credit limit for the account. If so, determine
that the creditor disclosed, as applicable, the available credit remaining after the fees
and/or security deposit are debited to the account. (81026.60(b)(14))

Website reference. For issuers of credit cards that are not charge cards, determine that
the creditor disclosed a reference to the website established by the Consumer
Financial Protection Bureau (CFPB) and a statement that the consumers may obtain
on the website information about shopping for and using credit cards.
(81026.60(b)(15))

Requirements for Home Equity Plans — Section 1026.40

a. Determine that the following home equity disclosures were made clearly and
conspicuously, at the time of application. (§1026.40)
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11.

12.
13.

14.

Home equity brochure

Statement that the consumer should retain‘acopyyofdhe disclosure
Statement of the time the specific,terms are available

Statement that terms are subje€tito changebefore the plan opens
Statement that the consumer may receive a full refund of all fees
Statement that the ¢onsumer’s dwelling secures the credit
Statement thatfthe consumer could lose the dwelling

Creditors right.to change, freeze, or terminate the account

Statémentthat information about conditions for adverse action are available upon
request

. Payment terms including the length of the draw and repayment periods, how the

minimum payment is determined, the timing of payments, and an example based on
$10,000 and a recent APR

A recent APR imposed under the plan and a statement that the rate does not include
costs other than interest (fixed rate plans only)

Itemization of all fees paid to creditor

Estimate of any fees payable to third parties to open the account and a statement that
the consumer may receive a good faith itemization of third-party fees

Statement regarding negative amortization, as applicable
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15. Transaction requirements

16. Statement that the consumer should consult a tax advisor regarding the deductibility
of interest and charges under the plan

17. For variable rate home equity plans, disclose the following:
I. That the APR, payment, or term may change
ii. The APR excludes costs other than interest
iii. Identify the index and its source
iv. How the APR will be determined

v. Statement that the consumer should request infopmation on‘thefCurrent index
value, margin, discount, premium, or APR

vi. Statement that the initial rate is discounte@ and the duration of the discount, if
applicable

vii. Frequency of APR changes
viii. Rules relating to changes in theyindex, APR, and payment amount

iX. Lifetime rate cap and any annual caps, or a statement that there is no annual
limitation

X. The minimum paymentrequirement, using the maximum APR, and when the
maximum APR"may be imposed

xi. A historical example, based on a $10,000 balance, reflecting all significant plan
terms

xii. <Statement thatrate information will be provided on or with each periodic
stateément.

For home-equity plans subject to section 1026.40, determine that the terms finance
charge and annual percentage rate, when required to be disclosed with a corresponding
amount or percentage rate, are more conspicuous than any other required disclosure.

NOTE: The terms need not be more conspicuous when used for periodic statement
disclosures under section 1026.7(a)(4) and for advertisements under section 1026.16.
(81026.5(a)(2)(ii))
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Account Opening Initial Disclosures — Section 1026.6

a. The following requirements apply only to home-equity plans subject to the requirements
of section 1026.40. Determine that the creditor discloses, as applicable (§1026.6(a)):

1. Finance charge. The circumstances under which a finance charge will be imposed
and an explanation of how it will be determined, including: a statement of when
finance charges begin to accrue, and an explanation of whether or not any time period
exists within which any credit extended may be repaid without incurring a finance
charge; a disclosure of each periodic rate that may be used to compute the finance
charge, the range of balances to which it is applicable, and thé corresponding annual
percentage rate; an explanation of the method used to detefmine theBalance on which
the finance charge may be computed; and, an explanation of iew the'amount of any
finance charge will be determined, including a descgiption®f hows@ny finance charge
other than the periodic rate will be determined. (§1026.6(a)(1))

If a creditor offers a variable-rate plan, detefmine thatthe Creditor discloses: the
circumstances under which the rate(s) may, inctease; any limitations on the increase;
and the effect(s) of an increase. When different periodic rates apply to different types
of transactions, determine that the types ofitransactions to which the periodic rates
shall apply shall also be disclosed-%81026.6(a)(1))

2. Other charges. The amount of any ¢harge other than a finance charge that may be
imposed as part of the plan,or an explanation of how the charge will be determined.
(81026.6(a)(2))

3. Home-equity plan informatign. The following disclosures, as applicable
(81026.6(a)(83)):

i. A statement.of thé conditions under which the creditor may take certain action, as
described in section 1026.40(d)(4)(i), such as terminating the plan or changing the
terms.

ii. The payment information described in section 1026.40(d)(5)(i) and (ii) for both
the draw period and any repayment period.

Ii. A statement that negative amortization may occur as described in section
1026.40(d)(9).

iv. A statement of any transaction requirements as described in section
1026.40(d)(10).

v. A statement regarding the tax implications as described in section 1026.40(d)(11).
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4.

vi. A statement that the annual percentage rate imposed under the plan does not
include costs other than interest as described in section 1026.40(d)(6) and

(d)(22)(i).

vii. The variable-rate disclosures described in section 1026.40(d)(12)(viii), (d)(12)(x),

(d)(22)(xi), and (d)(12)(xii), as well as the disclosure described in section
1026.40(d)(5)(iii), unless the disclosures provided with the application were in a
form the consumer could keep and included a representative payment example for
the category of payment option chosen by the consumer.

Security interests. The fact that the creditor has or will acquire a security interest in
the property purchased under the plan, or in other property identified by item or type.
(81026.6(a)(4))

Statement of billing rights. A statement that outlinessthe consumer?’s rights and the
creditor’s responsibilities under sections 1026.12(c) ‘andf1026.23 and that is
substantially similar to the statement found invioedel Form G-3 or, at the creditor’s
option, G=3(A), in appendix G to this part. (81026.6(a)(5))

b. For open-end (not home-secured) plans determine that the creditor provided the account-
opening disclosures specified in section@026.6(0)¢2)(1) through (b)(2)(v) (except for
section 1026.6 (b)(2)(i)(D)(2) and se¢tion*2026.6 (0)(2)(vii) through (b)(2)(xiv) in the
form of a table with the headings,content, and,format substantially similar to any of the
applicable tables in G-17 in appendix G. (81026.6(b)(1))

c. For open-end (not home-seeured) plans, determine that the following disclosures are
disclosed in bold text (81026.6(b)(1)(1)):

1.
2.

Any APR required to be disclosed pursuant to section 1026.6(b)(2)(i);

Any introductory rate permitted to be disclosed pursuant to paragraph (b)(2)(i)(B) or
requiredtaabe disclased under paragraph (b)(2)(i)(F) of this section;

Anyratesthat will apply after a premium initial rate expires permitted to be disclosed
pursuantito paragraph (b)(2)(i)(C) or required to be disclosed pursuant to paragraph

(0)(2)())(F); and

Any fee or percentage amounts or maximum limits on fee amounts disclosed pursuant
to paragraphs (b)(2)(ii), (b)(2)(iv), (b)(2)(vii) through (b)(2)(xii).

d. Determine that bold text is not used for: The amount of any periodic fee disclosed
pursuant to paragraph (b)(2) of this section that is not an annualized amount; and other
annual percentage rates or fee amounts disclosed in the table. (§1026.6(b)(1)(i))

e. Determine that only the information required or permitted by section 1026.6 (b)(2)(i)
through (b)(2)(v) (except for (b)(2)(i)(D)(2)) and (b)(2)(vii) through (b)(2)(xiv) are
provided in the table. Disclosures required by paragraphs (b)(2)(i)(D)(2), (b)(2)(1)(D)(3),
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0.

(b)(2)(vi) and (b)(2)(xv) of this section shall be placed directly below the table required
by section 1026.6(b)(1). (81026.6(b)(1)(ii))

NOTE: Disclosures required by section 1026.6(b)(3) through (b)(5) that are not otherwise
required to be in the table and other information may be presented with the account
agreement or account-opening disclosure statement, provided such information appears
outside the required table.

For creditors that impose fees referred to in section 1026.6(b)(2)(vii) through (b)(2)(xi)
that vary by state and that provide the disclosures required by section 1026.6(b) in person
at the time the open-end (not home-secured) plan is established in connection with
financing the purchase of goods or services determine that the creditordiscloses in the
account-opening table either:

1.
2.

The specific fee applicable to the consumer’s accouant, or

The range of fees, a statement that the amount ofithe fee,vari€s by state, and a
reference to the account agreement or other disclosure provided with the account-
opening table where the amount of the feg applicable to the consumer’s account is
disclosed. (81026.6(b)(1)(iii))

NOTE: A creditor is not permitted to“list fees¥or multiple states in the account-
opening summary table (81026.6(b)(1)(i1)).

If the amount of any fee required togoe disclosed under this section is determined on
the basis of a percentage ofianother @amount, the percentage used and the
identification of the@mount against which the percentage is applied may be disclosed
instead of the amount offthefee. (§1026.6(b)(1)(iv))

The following requirementSwapply to open-end (not home-secured). Determine that the
creditor disclosesyinfthe appropriate format, as applicable:

1.

Annual percentage rate. Each periodic rate that may be used to compute the finance
charge,on an outstanding balance for purchases, a cash advance, or a balance transfer,
expressed,as an APR. When more than one rate applies for a category of transactions,
determinethat the creditor discloses the range of balances to which each rate is
applicable. Ensure that the APR for purchases disclosed pursuant to this paragraph is
in at least 16-point type, except for a penalty rate that may apply upon the occurrence
of one or more specific events. (81026.6(b)(2)(i))

Variable rate information. If the rate is a variable rate, determine that the creditor also
disclosed the fact that the rate may vary and how the rate is determined (i.e., identify
the type of index or formula used in setting the rate). (81026.6(b)(2)(i)(A))

Discounted initial rate. If the initial rate is an introductory rate, determine that the
creditor disclosed that the rate would otherwise apply to the account. Where the rate
is not tied to an index or formula, determine that the creditor disclosed the rate that
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will apply after the introductory rate expires. For a variable rate account, determine
that the creditor disclosed a rate based on the applicable index or formula in
accordance with the accuracy requirements. (81026.6(b)(2)(i)(B))

Premium initial rate. If the initial rate is temporary and is higher than the rate that
will apply after the temporary rate expires, determine that the creditor disclosed the
premium initial rate. Determine that the premium rate for purchases is in at least 16-
point type. (81026.6(b)(2)(i)(C))

Penalty rates. Except for introductory rates and employee preferential rates
(discussed below), if the rate is a penalty rate, determine that the creditor disclosed as
part of the APR disclosure the increased rate that may applysfa briefidescription of the
event or events that may result in the increased rate, and asief description of how
long the increased rate will remain in effect. (81026.6(1)(2)(1IM(P)(1))

. Introductory rates. If the creditor discloses in the table an introductory rate, as that

term is defined in section 1026.16(g)(2)(ii), detérmine that the creditor briefly
disclosed directly beneath the table the circdmstances under which the introductory
rate may be revoked, and the rate that wilhapply after/the introductory rate is revoked.
(81026.6(b)(2)(i)(D)(2))

Employee preferential rates. If the,creditor discloses in the table a preferential APR
for which only employees of the creditor;'employees of a third party, or other
individuals with similar affiliations with,the creditor or third party are eligible,
determine that the creditoribriefly disclosed directly beneath the table the
circumstances underwhich the preferential rate may be revoked, and the rate that will
apply after the preferentialmrate is revoked. (81026.6(b)(2)(i)(D)(3))

Point of sale #here APRs vary by state or based on creditworthiness. If the creditor
imposes anfAPRdhat varies by state or based on the consumer’s creditworthiness and
providessrequited disglosures in person at the time the open-end (not home-secured)
plands establishedgn connection with financing the purchase of goods or services,
determiné thatithe creditor discloses either (81026.6(b)(2)(i)(E)):

I. The specific APR applicable to the consumer’s account, or

ii. The range of the APRs, if the disclosure includes a statement that the APR varies
by state or will be determined based on the consumer’s creditworthiness and
refers the consumer to the account agreement or other disclosure provided with
the account-opening table where the AP applicable to the consumer’s account is
disclosed. Determine that the creditor does not list APRs for multiple states in the
account opening table.

. Credit card accounts under an open-end (not home-secured) consumer credit plan.
Determine that the issuer discloses in the table (§1026.6(b)(2)(i)(F)):

i. Any introductory rate, and
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10.

11.

12.

13.

14.

15.

16.

17.

ii. Any rate that would apply upon expiration of a premium initial rate.

Fees for issuance or availability. Determine that the credit disclosed any annual or
periodic fee that may be imposed for the issuance or availability of an open-end plan
(including any fee based on account activity or inactivity); how frequently the fee will
be imposed; and the annualized amount of the fee. (§1026.6(b)(2)(ii))

Fixed finance charge and minimum interest charge. Determine that the creditor
disclosed any fixed finance charge and any minimum interest charge if it exceeds
$1.00 that could be imposed during a billing cycle, and a brief description of the
charge. (81026.6(b)(2)(iii))

Determine that the creditor disclosed any non-periodic fee¢hat relates to opening the
plan. A creditor must disclose that the fee is a one-timgsfee. (81026.6(b)(2)(ii)(B))

Transaction charges. Determine that the creditor diseloses any. transaction charge
imposed by the creditor for use of the open-endgplan forpurehases.
(81026.6(b)(2)(iv))

Grace period. The date by which or the period Withimwhich any credit extended may
be repaid without incurring a financg,charge ‘due toa periodic interest rate and any
conditions on the availability of the grace perioed. If no grace period is provided, that
fact must be disclosed. If the lengthief the,grace period varies, the creditor may
disclose the range of days, the minimum number of days, or the average number of
the days in the grace period, if the disclosure is identified as a range, minimum, or
average. In disclosingdn,theitabular format a grace period that applies to all features
on the account, the phrase “HOw"o Avoid Paying Interest” shall be used as the
heading for the rowdeseribing the grace period. If a grace period is not offered on all
features of thefaccount,in disclosing this fact in the tabular format, the phrase
“Paying Interest”sshall be used as the heading for the row describing this fact.
(81026.6(b)(2)(V))

Balance computation method. Determine that the creditor disclosed in the account
opening disclosures the name of the balance computation method that is used to
determineithe balance on which the finance charge is computed for each feature, or an
explanation of the method used if it is not listed, along with a statement that an
explanation of the methods required by section 1026.6(b)(4)(i)(D). In determining
which balance computation method to disclose, the creditor should have assumed that
the credit extended will not be repaid within any grace period. (81026.6(b)(2)(vi))

Cash advance fee. Determine that the creditor disclosed any fee imposed for an
extension of credit in the form of cash or its equivalent. (§1026.6(b)(2)(vii))

Late payment fee. Determine that the creditor disclosed any fee imposed for a late
payment. (81026.6(b)(2)(viii))
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18.

19.

20.

21.

22.

23.

24,

25.

26.

Over-the-limit fee. Determine that the creditor disclosed any fee imposed for
exceeding the credit limit. (81026.6(b)(2)(ix))

Balance transfer fee. Determine that the creditor disclosed any fee imposed to
transfer a balance. (81026.6(b)(2)(x))

Returned payment fee. Determine that the creditor disclosed any fee imposed for a
returned payment. (81026.6(b)(2)(xi))

Required insurance, debt cancellation, or debt suspension coverage. Determine that
the fee imposed for required insurance, debt cancellation or suspension coverage is
disclosed if the insurance, debt cancellation or coverage is requireghas part of the
plan. Creditors must also cross reference additional inform@ation about the insurance
or coverage as applicable. (81026.6(b)(2)(xii))

Available credit. Determine whether total of requiredyfees for the issuance or
availability of credit and/or security deposit debited,tothe acéount at account opening
equal or exceed 15 percent of the credit limitffor the'account. If so, determine that the
creditor disclosed, as applicable, the availableicredit remaining after the fees and/or
security deposit are debited to the account.(g1026.6(b)(2)(xiii))

Website reference. For issuers of gredit,cardsthat are not charge cards, determine that
the creditor disclosed a reference toithe Website established by the CFPB and a
statement that the consumegs'may obtain on the website information about shopping
for and using credit cards. (81026.6(b)(2)(xiv))

Billing error rights geference."Detérmine that the creditor disclosed a statement that
information about censwmers’ right to dispute transactions is included in the account-
opening disclasures. (81026:6(b)(2)(xv))

Charges andifinance charges. For charges imposed as part of open-end (not home-
secured) plan, the cifcumstances under which the charge may be imposed, including
the@mount of the'charge or explanation of how the charge is determined. For finance
chargesfa statement of when finance charges begin to accrue, including an
explanation of whether or not any time period exists within which any credit extended
may be repaid without incurring a finance charge. If such a time period is provided, a
creditor may, at its option and without disclosure, impose no finance charge when
payment is received after the time period’s expiration. (81026.6(b)(3)(i))

Disclosure of rates for open-end (not home-secured) plans. Determine that the
creditor disclosed, as applicable, for each periodic rate that may be used to calculate
interest (81026.6(b)(4)(i)):

i. The rate (expressed as a periodic rate and a corresponding APR),
ii. The range of balances to which the rate is applicable,

iii. The type of transaction to which the periodic rate applies,
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iv. An explanation of the method used to determine the balance to which the rate is
applied.

27. Variable-rate Accounts. For interest rate changes that are tied to increases in an index
or formula (variable-rate accounts) determine that the following are specifically set
forth in the account agreement (81026.6(b)(4)(ii)):

I. The fact that the annual percentage rate may increase.
ii. How the rate is determined, including the margin.
iii. The circumstances under which the rate may increase.
iv. The frequency with which the rate may increase.

v. Any limitation on the amount the rate may change.
vi. The effect(s) of an increase.

vii. Except as specified in paragraph (b)(4)(1N¢H) of this section, a rate is accurate if it
IS a rate as of a specified date and this rate was ia'effect within the last 30 days
before the disclosures are provideg:

27. Rate changes not due to index or fasmulay, For interest rate changes that are
specifically set forth in the aécount agkeement and not tied to increases in an index or
formula, determine that the creditor@iscloses (81026.6(b)(4)(iii)):

i. The initial rate (€xpressed as?aperiodic rate and a corresponding APR)

ii. How long the initial rate’will remain in effect and the specific events that cause
the initial rate4o change.

iii. The'rate (expressed as a periodic rate and a corresponding APR) that will apply
when the initial rate is no longer in effect and any limitation on the time period
theymew rate'will remain in effect.

iv. The balances to which the new rate will apply.
v. The balances to which the current rate at the time of the change will apply.

28. Voluntary credit insurance, debt cancellation, or debt suspension. Determine that the
creditor disclosed the applicable disclosures if the creditor offers optional credit
insurance, or debt cancellation or debt suspension coverage. (81026.6(b)(5)(i))

29. Security interests. Determine that the creditor disclosed the fact that the creditor has
or will acquire a security interest in the property purchased under the plan, or in other
property identified by item or type. (§1026.6(b)(5)(ii))
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30. Statement of billing rights. Determine that the creditor disclosed a statement that

outlines the consumer’s rights and the creditor’s responsibilities. (81026.6(b)(5)(iii))

Periodic Statement Disclosures — Section 1026.7

a. Rules affecting home-equity plans. For home-equity plans subject to the requirements of
section 1026.40, determine that the creditor disclosed on the periodic statement items 1
through 10 below (81026.7(a)):

NOTE: The requirements of section 1026.7(a) apply only to home-equity plans subject to
the requirements of section 1026.40. Alternatively, a creditor subject to the rules
affecting home-equity plans may, at its option, comply with any®f thelrequirements of
section 1026.7(b); however, any creditor that chooses not to pravide a disclosure under
section 1026.7(a)(7) must comply with section 1026.7(b)(6).

1.

Previous balance. The account balance outstanding atthe beginning of the billing
cycle. (81026.7(a)(1))

Identification of transactions. An identification of each credit transaction in
accordance with section 1026.8. (81026.7(a)(2))

Credits. Any credit to the account.during the®illing cycle, including the amount and
the date of crediting. The date needinot be provided if a delay in accounting does not
result in any finance or othef'charge. (81026.7(a)(3))

Periodic rates. Each periodic rate that may be used to compute the finance charge, the
range of balances togwhich itisapplicable, and the corresponding annual percentage
rate. If different perlodie’rates apply to different types of transactions, the types of
transactions togwhich the periodic rates apply shall also be disclosed. For variable-rate
plans, the fa€t thatithe pertodic rate(s) may vary. (§1026.7(a)(4))

NOTE#Ifno finance’charge is imposed when the outstanding balance is less than a
certdin amount, the creditor is not required to disclose that fact, or the balance below
whichin® finance charge will be imposed

NOTE: Further, an annual percentage rate that differs from the rate that would
otherwise apply and is offered only for a promotional period need not be disclosed
except in periods in which the offered rate is actually applied.

Balance on which finance charge computed. The amount of the balance to which a
periodic rate was applied and an explanation of how that balance was determined.
When a balance is determined without first deducting all credits and payments made
during the billing cycle, the fact and the amount of the credits and payments shall be
disclosed. (81026.7(a)(5))
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6.

7.

9.

10.

Amount of finance charge and other charges. (81026.7(a)(6))

i. Finance charges. The amount of any finance charge debited or added to the
account during the billing cycle, using the term finance charge. Determine that
the components of the finance charge are individually itemized and identified to
show the amount(s) due to the application of any periodic rates and the
amounts(s) of any other type of finance charge.

NOTE: If there is more than one periodic rate, the amount of the finance charge
attributable to each rate need not be separately itemized and identified.
(81026.7(a)(6)(i))

ii. Other charges. The amounts, itemized and identified b¥type, ofiany charges
other than finance charges debited to the account during the billing cycle.
(81026.7(a)(6)(ii))

NOTE: Creditors may comply with paragraphsy(a)(6) of séction 1026.7, or with
paragraph (b)(6) of section 1026.7, at their option:

Annual percentage rate. At a creditor’s option, Whenéa finance charge is imposed
during the billing cycle, the annual percentage,rate(s) determined under section
1026.14(c) using the term annualgpercentage rate. (81026.7(a)(7))

Grace period. The date by whi€h or the time period within which the new balance or
any portion of the new balance musbepaid to avoid additional finance charges.
(81026.7(a)(8))

Address for notice of billimgyerrors. The address to be used for notice of billing errors.
Alternatively, the address may be provided on the billing rights statement permitted
by section 1026.9(a)(2)yn(&1026.7(a)(9))

Closingsdate of billing cycle; new balance. The closing date of the billing cycle and
the a€Count balance outstanding on that date. (§1026.7(a)(10))

. Rules affecting open-end (not home-secured) plans. The requirements of paragraph (b) of
this section (I%through 14 below) apply only to plans other than home-equity plans
subject to the requirements of section 1026.40. For applicable plans, determine that the
creditor discloses on the periodic statement (81026.7(b)):

1.

Previous balance. The account balance outstanding at the beginning of the billing
cycle. (81026.7(b)(1))

Identification of transactions. An identification of each credit transaction in
accordance with section 1026.8. (81026.7(b)(2))

Credits. Any credit to the account during the billing cycle, including the amount and
the date of crediting. The date need not be provided if a delay in crediting does not
result in any finance or other charge. (81026.7(b)(3))
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Periodic rates. Each periodic rate that may be used to compute the interest charge
expressed as an annual percentage rate and using the term Annual Percentage Rate,
along with the range of balances to which it is applicable. (81026.7(b)(4))

NOTE: If no interest charge is imposed when the outstanding balance is less than a
certain amount, the creditor is not required to disclose that fact, or the balance below
which no interest charge will be imposed. The types of transactions to which the
periodic rates apply shall also be disclosed. For variable-rate plans, the fact that the
APR may vary; and

A promotional rate, as that term is defined in section 1026.16(g)(2)(i), is required to
be disclosed only in periods in which the offered rate is actually applied.

Balance on which finance charge computed. The amount of the balance to which a
periodic rate was applied and an explanation of howuthat balanceywas determined,
using the term Balance Subject to Interest Rate. (§102647(b)(5))

. Charges imposed. The amounts of any charges imposed as'part of a plan as stated in
section 1026.6(b)(3), grouped together, in, proximity to transactions identified under
paragraph (b)(2) of this section, substantially similar'to Sample G-18(A) in appendix
G to this part. (81026.7(b)(6))

i. Interest. Finance charges attributableio periodic interest rates, using the term
Interest Charge, must be"groupedtegether under the heading Interest Charged,
itemized and totaled by type of tkansaction, and a total of finance charges
attributable to perigdic terest rates, using the term Total Interest, must be
disclosed for thg statement'period and calendar year to date, using a format
substantially, similarto Sample G-18(A).

ii. Fees. Chargesdimposed as part of the plan other than charges attributable to
periodic mterest rates must be grouped together under the heading Fees, identified
consistent withdhe feature or type, and itemized, and a total of charges, using the
term Feespmust be disclosed for the statement period and calendar year to date,
using a format substantially similar to Sample G-18(A).

. Change-in-terms and increased penalty rate summary for open-end (not home-
secured) plans. Creditors that provide a change-in-terms notice required by section
1026.9(c), or a rate increase notice required by section 1026.9(g), on or with the
periodic statement, must disclose the information in sections 1026.9(c)(2)(iv)(A) and
(©)(2)(iv)(B) (if applicable) or section 1026.9(g)(3)(i) on the periodic statement in
accordance with the format requirements in section 1026.9(c)(2)(iv)(D), and section
1026.9(g)(3)(ii). See Forms G-18(F) and G-18(G). (81026.7(b)(7))

. Grace period. The date by which or the time period within which the new balance or
any portion of the new balance must be paid to avoid additional finance charges. If
such a time period is provided, a creditor may, at its option and without disclosure,
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10.

11.

impose no finance charge if payment is received after the time period’s expiration.
(81026.7(b)(8))

Address for notice of billing errors. The address to be used for notice of billing errors.
Alternatively, the address may be provided on the billing rights statement permitted
by section 1026.9(a)(2). (81026.7(b)(9))

Closing date of billing cycle; new balance. The closing date of the billing cycle and
the account balance outstanding on that date disclosed in accordance with section
1026.7(b)(13). (81026.7(b)(10))

Due date; late payment costs. With the exception of periodicstatements provided
solely for charge cards and periodic statements provided fer.a charged-off account
where payment of the entire account balance is due immediately, determine that the
creditor disclosed (in accordance with section 1026.#(b)(13)) fora'credit card account
under an open-end (not home-secured) consumer creditgplan:

i. The due date for a payment (the due datefmust bethe'same day of the month for
each billing cycle). (81026.7(b)(11)(i)(A))

ii. The amount of any late paymentsdfee andany increased periodic rate(s) (expressed
as an annual percentage rate(s)) that mayBe‘imposed on the account as a result of
a late payment. If a range of latéypayment fees may be assessed, verify that the
card issuer either states @'range of'fees or the highest fee and an indication that the
fee imposed could be lower. (81026.7(b)(11)(i)(B))

NOTE: If the raté'may be“imeréased for more than one feature or balance, the card
issuer may state thegfange of rates or the highest rate that could apply and at the
issuer’s optton an indication that the rate imposed could be lower.

NOTE: Further, with the exception of the negative or no amortization disclosures
regaired bysection 1026.7(b)(12)(ii), the repayment disclosures in section
1026.7(b)(12)(as listed in step 12 below) are not required for:

i. Charge card accounts that require payment of outstanding balances in full at
theend of each billing cycle;

ii. A billing cycle immediately following two consecutive billing cycles in which
the consumer paid the entire balance in full, had a zero outstanding balance or
had a credit balance; and

iii. A billing cycle where paying the minimum payment due for that billing cycle
will pay the entire outstanding balance on the account for that billing cycle.
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12. Given those exceptions above, determine that the card issuer disclosed on the periodic
statement section 1026.7(b)(12):

Vi.

The following statement with a bold heading: “Minimum Payment Warning: If
you make only the minimum payment each period, you will pay more in interest
and it will take you longer to pay off your balance” (§1026.7(b)(12)(i)(A));

. The minimum payment repayment estimate, as described in appendix M1 to this

part. NOTE: If the minimum payment repayment estimate is less than two years,
determine that the card issuer disclosed the estimate in months. Otherwise, the
estimate must be disclosed in years and rounded to the nearest whole year
(81026.7(b)(12)(i)(B));

The minimum payment total cost estimate, as described imappendix M1 to this
part, rounded to the nearest whole dollar or to the'nearest centgat the card issuer’s
option (81026.7(b)(12)(i)(C));

A statement that the minimum payment s&payment estimate and the minimum
payment total cost estimate are based.on the current outstanding balance shown
on the periodic statement. A statement'that the mthimum payment repayment
estimate and the minimum paymentstotal cest estimate are based on the
assumption that only minimum, payments are made and no other amounts are
added to the balance (81026.7(b)(12)(i)}(D));

A toll-free telephone number where the consumer may obtain from the card issuer
information abouterediticounseling services (81026.7(b)(12)(i)(E)); and

The disclosures xeguired for section 1026.7(b)(12)(i)(F)(1):

a. Thegstimated moenthly payment for repayment in 36 months, as described in
appendix’M1 te this part. The estimated monthly payment for repayment in 36
months'must/be rounded to the nearest whole dollar or to the nearest cent, at
the Card issuer’s option (§1026.7(b)(12)(i)(F)(1)(i));

b. “Aystatement that the card issuer estimates that the consumer will repay the
outstanding balance shown on the periodic statement in three years if the
consumer pays the estimated monthly payment for three years
(81026.7(b)(12)()(F)(1)(i));

c. The total cost estimate for repayment in 36 months, as described in appendix
M1 to this part. The total cost estimate for repayment in 36 months must be
rounded to the nearest whole dollar or to the nearest cent, at the card issuer’s
option (8§1026.7(b)(12)(i)(F)(1)(iii)); and

d. The savings estimate for repayment in 36 months, as described in appendix
M1 to this part. The savings estimate for repayment in 36 months must be
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Vil.

rounded to the nearest whole dollar or to the nearest cent, at the card issuer’s
option (81026.7(b)(12)(1))(F)(1)(iv)).

NOTE: The disclosures (a through d above) required for section
1026.7(b)(12)(i)(F)(1) do not apply to a periodic statement in any of the following
circumstances:

a.

The minimum payment repayment estimate that is disclosed on the periodic
statement pursuant to paragraph (b)(12)(i)(B) of this section after rounding is
three years or less;

The estimated monthly payment for repayment in 364nonths, as described in
appendix M1 to this part, rounded to the nearest whgle dollaror nearest cent
that is calculated for a particular billing cycle isdless than the/minimum
payment required for the plan for that billing€yclejgand

A billing cycle where an account has bothwa,balance ifa revolving feature
where the required minimum payments for this feature will not amortize that
balance in a fixed amount of time,speGified in the account agreement and a
balance in a fixed repayment featurewhere the required minimum payment
for this fixed repayment feat@reswill amortize that balance in a fixed amount
of time specified in the aceountiagreement which is less than 36 months.

If negative or no amortization occurs when calculating the minimum payment
estimate as described in appendix M1, determine that the card issuer provides the
following disclosukes omeach periodic statement instead of the disclosures set
forth in section 2026.7(b)(12)(1) (81026.7(b)(12)(ii)):

a.

“Minumum Payment Warning: Even if you make no more charges using this
cardgif yow’make'only the minimum payment each month we estimate you
will never payfoff the balance shown on this statement because your
paymentwidl be less than the interest charged each month”
(82026:4(b)(12)(ii)(A));

“If,you make more than the minimum payment each period, you will pay less
in Interest and pay off your balance sooner” (§1026.7(b)(12)(ii)(B));

The estimated monthly payment for repayment in 36 months rounded to the
nearest whole dollar or to the nearest cent, at the creditor’s option
(81026.7(b)(12)(i1)(C));

A statement that the card issuer estimates that the consumer will repay the
outstanding balance shown on the periodic statement in three years if the
consumer pays the estimated monthly payment each month for three years
(§1026.7(b)(12)(ii)(D)); and
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e. A toll-free telephone number where the consumer may obtain from the card
issuer information about credit counseling services consistent with section
1026.7(b)(12)(iv). (81026.7(b)(12)(ii)(E))

viii. Verify that the items required to be disclosed, as addressed in the procedures in

step 12 above (required by section 1026.7(b)(12)) are disclosed in accordance
with the format requirements of section 1026.7(b)(13) and are substantially
similar to the samples provided in appendix G of Regulation Z.

Determine that a card issuer provides (to the extent available from the United
States Trustee or a bankruptcy administrator) through the disclosed toll-free
telephone number the name, street address, telephone number,and website
address for at least three organizations that have been approved by the United
States Trustee or a bankruptcy administrator to pravide credit caunseling services
in either the state in which the billing address faf the aécountiis located or the
state specified by the consumer. (§1026.7(b)(12)()(A))

Determine that the card issuer at least annually updates the credit counseling
information it discloses for consistengy with, the information available from the
United States Trustee or a bankruptcy administrator. (81026.7(b)(12)(iv)(B))

13. Determine that the card issuer pravidedyperiodic statement disclosures according to
the following format requirements (810267 (b)(13)):

14.

The due date is disclosed on theffront of the first page of the periodic statement
and that the amount,of the late payment fee and the APR(s) are stated in close
proximity thereto.

. The endingfbalance and#he repayment disclosures (required by paragraph (b)(12)

of sectign 1026.7 are"disclosed closely proximate to the minimum payment due.

The'due date; laté payment fee and APR, ending balance, minimum payment due,
and repayment disclosures are grouped together.

NOTE:"Sample G-18(D) in appendix G of Regulation Z sets forth an example of how
these terms may be grouped.

For accounts with an outstanding balance subject to a deferred interest or similar
program, determine that the creditor disclosed the date by which that outstanding
balance must be paid in full in order to avoid the obligation to pay finance charges on
such balance on the front of any page of each periodic statement issued during the
deferred interest period beginning with the first periodic statement issued during the
deferred interest period that reflects the deferred interest or similar transaction. The
disclosure provided pursuant to this paragraph must be substantially similar to
Sample G-18(H) in appendix G to this part. (§1026.7(b)(14))
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Subsequent Disclosure Requirements — Section 1026.9

a. Determine whether the creditor mailed or delivered the billing rights statement at least
once per calendar year, at intervals of not less than 6 months or more than 18 months,
customers and whether the institution used the short form notice with each periodic
statement. (81026.9(a)(1))

NOTE: As an alternative to the annual billing rights statement (§1026.9(a)(1)), the
creditor may mail or deliver, on or with each periodic statement, a statement substantially
similar to Model Form G—4 or Model Form G-4(A) in appendix G to this part, as
applicable. Creditors offering home-equity plans subject to the requikements of section
1026.40 may use either Model Form, at their option. (§1026.9(a)(2))

b. If, 30 days after mailing or delivering the account-openingédisclosures under sections
1026.6(a)(1) or (b)(3)(ii)(A), the creditor adds a credit féature@r furnishes a credit access
device (other than as a renewal, resupply, or the original 1sstiance©f a credit card, or
except with regard to checks that access a credit card aceount).on the same finance
charge terms, determine that the creditor discloSes, befor@ the consumer uses the feature
or device for the first time, that it is for use ifnl@btaining gredit under the terms previously
disclosed. (81026.9(b)(1))

c. Determine that, except with regard to'ghecks,that access a credit card account, whenever
a credit feature is added or a creditsaccess,deviee is mailed or delivered to the consumer,
and the finance charge terms far the featurewer device differ from disclosures previously
given, the disclosures requirediby sections 1026.6(a)(1) or (b)(3)(ii)(A) that are
applicable to the added feattre oridevice are given before the consumer uses the feature
or device for the first time, (81026.9(b)(2))

d. Checks that access a credityeard account. For open-end plans not subject to the
requirements ofisection 1026.40, if checks that can be used to access a credit card
account argsprevided mare than 30 days after account-opening disclosures under section
1026.6() are mailed*or delivered, or are provided within 30 days of the account-opening
disclosures.and thefinance charge terms for the checks differ from the finance charge
terms previously disclosed, determine that the creditor discloses on the front of the page
containing the'checks the following terms in the form of a table with the headings,
content, and form substantially similar to Sample G-19 in appendix G to this part
(81026.9(b)(3)):

1. If a promotional rate applies to the checks, determine that the creditor discloses:

I. The promotional rate and the time period during which the promotional rate will
remain in effect (81026.9(b)(3)(1)(A)(1));

ii. The type of rate that will apply (such as whether the purchase or cash advance
rate applies) after the promotional rate expires, and the annual percentage rate that
will apply after the promotional rate expires. For a variable-rate account, a
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2.

creditor must disclose an annual percentage rate based on the applicable index or
formula in accordance with the accuracy requirements set forth in paragraph
(b)(3)(ii) of this section (81026.9(b)(3)(i)(A)(2)); and

The date, if any, by which the consumer must use the checks in order to qualify
for the promotional rate. If the creditor will honor checks used after such date but
will apply an annual percentage rate other than the promotional rate, the creditor
must disclose this fact and the type of annual percentage rate that will apply if the
consumer uses the checks after such date (81026.9(b)(3)(1)(A)(3)).

If any APR required to be disclosed pursuant to section 1026.9(b)(3)(i) is a variable
rate, determine that the creditor also disclosed the fact that the rate'may vary and how
the rate is determined. Determine that the creditor identifiéhthe type of index or
formula used in setting the rate. Determine that the creditor does not disclose the
value of the index and the amount of the margin thatare used to ¢alculate the variable
rate in the table and that any applicable limitations onate incréases are not included
in the table (81026.9(b)(3)(iii)).

If no promotional rate applies to the checks, determine that the creditor discloses:

The type of rate that will apply toithe,checks and the applicable annual percentage
rate. For a variable-rate account, a‘¢reditor must disclose an annual percentage
rate based on the applicable,index,or fermula in accordance with the accuracy
requirements set forth in'section 1026.9(b)(3)(ii). (81026.9(b)(3)(1)(B)(1))

Determine that the creditordiscloses:

Any transaction feesfapplicable to the checks disclosed under section
1026.6(b)@)(iv). (81026.9(b)(3)(i)(C))

. Whetherers0ot a grace period is given within which any credit extended by use of

thescheeks may e repaid without incurring a finance charge due to a periodic
interest rate. When disclosing whether there is a grace period, the phrase “How to
Aveid Paying Interest on Check Transactions” shall be used as the row heading
whenja grace period applies to credit extended by the use of the checks. When
disclosing the fact that no grace period exists for credit extended by use of the
checks, the phrase “Paying Interest” shall be used as the row heading.
(81026.9(b)(3)(i)(D))

NOTE: The disclosures in section 1026.9(b)(3)(i) must be accurate as of the time
the disclosures are mailed or delivered. A variable APR is accurate if it was in
effect within 60 days of when the disclosures are mailed or delivered.
(81026.9(b)(3)(ii))
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Determine, for home-equity plans subject to the requirements of section 1026.40:

1. Whenever any term required to be disclosed under section 1026.6(a) is changed or the
required minimum periodic payment is increased, the creditor mailed or delivered
written notice of the change at least 15 days prior to the effective date of the change.
If the consumer agreed to the change, determine that notice was provided before the
change went into effect. (§1026.9(c)(1)(i))

2. If the creditor prohibits additional extensions of credit or reduces the credit limit that
the creditor mailed or delivered notice of the action not later than three business days
after such action is taken. The notice must contain the specificgreasons for the action.
(81026.9(c)(2)(iii))

NOTE: Notice is not required when the change involyes a reduetion’of any
component of a finance charge or other charge or when thé'change results from an
agreement involving a court proceeding. (81026.9(c)(@)(i1))

For plans other than home-equity plans subject4@ the requirements of section 1026.40,
except as provided in sections 1026.9(c)(2)(i¢B),(€)(2)(i¥) and (c)(2)(v), when a
significant change in account terms as describethin seetion 1026.9(c)(2)(ii) is made,
determine that the creditor provides a writtéametice,of the change at least 45 days prior to
the effective date of the change to eath,consumer who may be affected.
(81026.9(c)(2)(1)(A))

. The 45-day timing requirement, however, does not apply if the consumer has agreed to a
particular change as desgribed imsection 1026.9(c)(2)(i)(B). For these instances,
however, determine that the ereditor provided a notice in accordance with the timing
requirements of segtion 026.9(¢)(2)(i)(B). (81026.9(c)(2)()(A))

For open-end (et hame-secured) plans, determine that increases in the rate applicable to
a consumerssgaccount dug'to delinquency, default or as a penalty described in section
1026.9(g) that)are notdue to a change in the contractual terms of the consumer’s account
are disclasedptrsuant to section 1026.9(g) instead of section 1026.9(c)(2).
(81026.9(c)(R)()(A))

When a notice of change in terms is required, determine that it is mailed or delivered no
later than the effective date of the change, if the consumer agrees to the particular change.
section 1026.9(c)(2)(i)(B) applies only when a consumer substitutes collateral or when
the creditor can advance additional credit only if a change relatively unique to that
consumer is made, such as the consumer’s providing additional security or paying an
increased minimum payment amount. (§1026.9(c)(2)(i)(B))

NOTE: The 45-day timing requirements discussed in step f above does not apply in
certain narrow circumstances, as described in section 1026.9(c)(2)(i)(B). The following
are not considered agreements between the consumer and the creditor for purposes of
section 1026.9(c)(2)(i)(B):
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J.

1.

The consumer’s general acceptance of the creditor’s contract reservation of the right
to change terms;

The consumer’s use of the account (which might imply acceptance of its terms under
state law);

The consumer’s acceptance of a unilateral term change that is not particular to that
consumer, but rather is of general applicability to consumers with that type of
account; and,

The consumer’s request to reopen a closed account or to upgrade an existing account
to another account offered by the creditor with different credit'or-ather features.
(81026.9(c)(2)(1)(B))

The 45-day advance notice requirement applies to changes to the fallowing terms
(81026.9(c)(2)(ii)):

1.

© © N o O B~ w

APR increase, including each periodic rate that may‘be used to compute the finance
charge on outstanding balances for purchasespa cash advance, or a balance transfer
(such rates may include any discounted initial rate, premium initial rate, or penalty

rate that may be applied to the account);

I. Variable-rate information;
ii. Discounted or premium initial rates;
iii. Penalty rates;

Fees for issuance oravailability, including any fee based upon account activity or
inactivity;

Fixed financeygharge @b minimum interest charge, if it exceeds $1.00;
TramSaction charge for purchases;

Grace period;

Balance computation method;

Cash advance fee;

Late payment fee;

Over-the-limit fee;

10. Balance transfer fee;

11. Returned payment fee;

12. Required insurance, debt cancellation, or debt suspension coverage; and
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13. Increase in required minimum periodic payment, or the acquisition of a security

interest.

Except as provided in section 1026.9(c)(2)(vi), if a creditor increases any component of a
charge, or introduces a new charge, required to be disclosed under section 1026.6(b)(3)
that is not a significant change in account terms as described in paragraph (c)(2)(ii) of
this section, determine that the creditor either (81026.9(c)(2)(iii)):

1.
2.

Complies with the requirements of section 1026.9(c)(2)(i), or

Provides notice of the amount of the charge before the consumer agrees to or
becomes obligated to pay the charge, at a time and in a manpér thata consumer
would be likely to notice the disclosure of the charge, eithérin writing or orally.

Ensure that the written change-in-terms notice contains thie following.disclosures
(81026.9(c)(2)(iv)(A)):

1.

A summary of the changes made to terms reg@lired by, seetions 1026.6(b)(1) and
(b)(2) or section 1026.6(b)(4), a description‘af.any increase in the required minimum
payment, and a description of any securitysinterests being acquired by the creditor.

A statement that changes are being made torthe account.

For accounts other than creditseard agécounts under an open-end (not home-secured)
consumer credit plan subjegt to section'®026.9(c)(2)(iv)(B), a statement indicating
that the consumer has the right to opt out of the changes, if applicable, and a reference
to the opt-out right prévided“in,thesotice, if applicable.

The date the changesswill become effective.

If applicable, a statement that the consumer may find additional information about the
summarized changesgand other changes, in the notice.

In the case ef.a.rate change, other than a penalty rate, a statement that if a penalty rate
currently applies to the consumer’s account, the new rate described in the notice will
not apply«to the consumer’s account until the consumer’s account balances are no
longer subject to the penalty rate.

If the change in terms being disclosed is an increase in the APR, the balances to
which the increased rate will apply. If applicable, creditors should disclose a
statement identifying the balances to which the current rate will apply as of the
effective date of the change.

If the change in terms being disclosed is an increase in an annual percentage rate for a
credit card account under an open-end (not home-secured) consumer credit plan, a
statement of no more than four principal reasons for the rate increase, listed in their
order of importance.
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NOTE: The disclosed reasons must accurately describe the principal factors actually
considered by the card issuer in increasing the rate. (Comment 81026.9(c)(2)(iv)-11)

m. In addition to the disclosures in section 1026.9(c)(2)(iv)(A), if a card issuer makes a
significant change in account terms on a credit card account under an open-end (not home-
secured) consumer credit plan, determine that the creditor provides the following
information on the notice provided pursuant to section 1026.9(c)(2)(i)
(81026.9(c)(2)(iv)(B)):

NOTE: This information is not required to be provided in the case of an increase in the
required minimum periodic payment, an increase in a fee as a result of a reevaluation of a
determination made under section 1026.52(b)(1)(i) or an adjustment to the safe harbors in
section 1026.52(b)(1)(ii) to reflect changes in the Consumer Pricg,Index, achange in an
annual percentage rate applicable to a consumer’s account,@n increase in‘a fee previously
reduced consistent with 50 U.S.C. app. 527 (Servicemengbers Givil Relief Act) or similar
federal or state statute or regulation if the amount of the incréased fée does not exceed the
amount of that fee prior to the reduction, or when the change resélts from the creditor not
receiving the consumer’s required minimum periedic payment within 60 days after the due
date for that payment.

1. A statement that the consumer has the fightste reject the change or changes prior to
the effective date of the changes, unlessithe consumer fails to make a required
minimum periodic payment within 6Q,daysyafter the due date for that payment;

2. Instructions for rejecting the change or changes, and a toll-free telephone number that
the consumer may useste notify the/creditor of the rejection; and

3. If applicable, a statement that if the consumer rejects the change or changes, the
consumer’s ability to use the account for further advances will be terminated or
suspended.

n. Changesgesulting fremfailure to make minimum periodic payment within 60 days from
due datefor gredit,card accounts under an open-end (not home-secured) consumer credit
plan. For aieredit card account under an open-end (not home-secured) consumer credit
plan (81026.9(c)(2)(iv)(C)):

1. If the significant change required to be disclosed pursuant to section 1026.9(c)(2)(i) of
this section is an increase in an annual percentage rate or a fee or charge required to be
disclosed under sections 1026.6(b)(2)(ii), (b)(2)(iii), or (b)(2)(xii) based on the
consumer’s failure to make a minimum periodic payment within 60 days from the due
date for that payment, determine that the notice provided pursuant to paragraph (c)(2)(i)
of this section states that the increase will cease to apply to transactions that occurred
prior to or within 14 days of provision of the notice, if the creditor receives six
consecutive required minimum periodic payments on or before the payment due date,
beginning with the first payment due following the effective date of the increase.
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2. If the significant change required to be disclosed pursuant to section 1026.9(c)(2)(i) is
an increase in a fee or charge required to be disclosed under sections 1026.6(b)(2)(ii),
(b)(2)(iii), or (b)(2)(xii) based on the consumer’s failure to make a minimum periodic
payment within 60 days from the due date for that payment, determine that the notice
provided pursuant to section 1026.9(c)(2)(i) also states the reason for the increase.

. Determine that the summary of changes described in section 1026.9(c)(2)(iv)(A)(1) is in
a tabular format (except for a summary of any increase in the required minimum periodic
payment, a summary of a term required to be disclosed under section 1026.6(b)(4) that is
not required to be disclosed under section 1026.6(b)(1) and (b)(2), or a description of any
security interest being acquired by the creditor), with headings andsfermat substantially
similar to any of the account-opening tables found in G-17 in appendix)G. Determine
that the table discloses the changed term and information relevant to the €hange, if that
relevant information is required by section 1026.6(b)(1) and (b)(2)aDetermine that the
new terms are described in the same level of detail as required when'disclosing the terms
under section 1026.6(b)(2). (81026.9(c)(2)(iv)(D)(1))

If a notice required by section 1026.9(c)(2)(i) (€hange in terms) is included on or with a
periodic statement, determine that the information‘described in section
1026.6(c)(2)(iv)(A)(1) is disclosed on the front af,anyypage of the statement. Determine
that the summary of changes described insectione1026.9(c)(2)(iv)(A)(1) immediately
follows the information described in seetionid026.9(c)(2)(iv)(A)(2) through section
1026.9(c)(2)(iv)(A)(7) and, if applicable;sections 1026.9(c)(2)(iv)(A)(8),
1026.9(c)(2)(iv)(B), and 1026/9(c)(2)(iw)(C), and is substantially similar to the format
shown in Sample G-20 or G-21%in appendix G to this part. (§1026.9(c)(2)(iv)(D)(2))

. Ifanotice required by Secti@n1026.9(c)(2)(i) is not included on or with a periodic
statement, determipe that the information described in section 1026.9(c)(2)(iv)(A)(1) is
disclosed on theffront.of thesfirst page of the notice or segregated on a separate page from

other informatiomgiven with the notice. (81026.9(c)(2)(iv)(D)(3))

NOTE:&he summary-of changes required to be in a table pursuant to paragraph
(©)(2)(Iv)EAY(1) ofthis section may be on more than one page, and may use both the front
and reverse'sides, so long as the table begins on the front of the first page of the notice
and there is a reference on the first page indicating that the table continues on the
following page.

Determine that the summary of changes described in section 1026.9(c)(2)(iv)(A)(1)
immediately follows the information described in section 1026.9(c)(2)(iv)(A)(2) through
section 1026.9(c)(2)(iv)(A)(7) and, if applicable, sections 1026.9(c)(2)(iv)(A)(8),
(©)(2)(iv)(B), and (c)(2)(iv)(C), of this section, and is substantially similar to the format
shown in Sample G-20 or G-21 in appendix G to this part. (§1026.9(c)(2)(iv)(D)(3))

For open-end plans (other than home equity plans subject to the requirements of section
1026.40), note that a creditor is not required to provide notice under this section if
(81026.9(c)(2)(v)):
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1. The change involves:
i. Charges for documentary evidence;
ii. A reduction of any component of a finance or other charge;

ii. A suspension of future credit privileges (except as provided in section
1026.9(c)(2)(vi) of this section) or termination of an account or plan;

iv. When the change results from an agreement involving a court proceeding;
v. When the change is an extension of the grace period; or

vi. The change is applicable only to checks that access a credit card'account and the
changed terms are disclosed on or with the checksn accordance with section
1026.9(b)(3) (81026.9(c)(2)(V)(A));

2. The change is an increase in an APR upon the expiration,of dSpecified period of
time, provided that (81026.9(c)(2)(v)(B)):

i. Prior to commencement of that period;the creditor disclosed in writing to the
consumer, in a clear and conspicueus,manner, the length of the period and the
APR or fee that would apply after'expiration of the period;

ii. The disclosure of the lepgth of thelperiod and the APR or fee that would apply
after expiration of the period aretset forth in close proximity and in equal
prominence to the first listing of the disclosure of the rate or fee that applies
during the speciffed period‘@ftime; and

iii. The APR orfee that applies after that period does not exceed the rate disclosed
pursuantto seetion1026.9(c)(2)(v)(B)(1) or, if the rate disclosed pursuant to
section 1026.9(c)(2)(v)(B)(1) was a variable rate, the rate following any such
ingrease is avariable rate determined by the same formula (index and margin) that
Wwas usedyto calculate the variable rate disclosed pursuant to section
1026.9(c)(2)(v)(B)(1);

3. The change is an increase in a variable APR in accordance with a credit card or other
account agreement that provides for changes in the rate according to operation of an
index that is not under the control of the creditor and is available to the general public
(81026.9(c)(2)(v)(C)); or

4. The change is an increase in an APR, a fee or charge required to be disclosed under
sections 1026.6(b)(2)(ii), (b)(2)(iii), (b)(2)(viii), (b)(2)(ix) or (b)(2)(xii), or the
required minimum periodic payment due to the completion of a workout or temporary
hardship arrangement by the consumer or the consumer’s failure to comply with the
terms of such an arrangement, provided that (81026.9(c)(2)(v)(D)):
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t.

The APR or fee or charge applicable to a category of transactions or the required
minimum periodic payment following any such increase does not exceed the rate
or fee or charge or required minimum periodic payment that applied to that
category of transactions prior to commencement of the arrangement or, if the rate
that applied to a category of transactions prior to the commencement of the
workout or temporary hardship arrangement was a variable rate, the rate
following any such increase is a variable rate determined by the same formula
(index and margin) that applied to the category of transactions prior to
commencement of the workout or temporary hardship arrangement; and

The creditor has provided the consumer, prior to the commeneement of such
arrangement, with a clear and conspicuous disclosure of‘the terms of the
arrangement (including any increases due to such completion or failure). This
disclosure must generally be provided in writing.440wever,ja creditor may
provide the disclosure of the terms of the arrangement'orally by telephone,
provided that the creditor mails or delivers awrittea disclosure of the terms of the
arrangement to the consumer as soon as kéasonahbly practicable after the oral
disclosure is provided.

For open-end plans that are not subject to the requirements of section 1026.40, if a
creditor decreases the credit limit on the ‘agcountpdetermine that advance notice of the
decrease is provided before an over-theslimityfee or a penalty rate can be imposed solely
as a result of the consumer exceeding the'newly decreased credit limit. Determine that
notice is provided in writing or orally atleast 45 days prior to imposing the over-the-limit
fee or penalty rate and that it states that'the credit limit on the account has been or will be
decreased. (81026.9(c)(@2)(vi))

Determine that thedisclosures contained in section 1026.60(b)(1) through (b)(7) are
provided if the accounpis reméwed and (1) the card issuer imposes an annual or other
periodic fee for thesgenewal or (2) the card issuer has changed or amended any term of
the account requireditode disclosed under section 1026.6(b)(1) and (b)(2) that has not
previously been.disclosed to the consumer. Additionally, the disclosure provided upon
renewal must disclose how and when the cardholder may terminate the credit to avoid
paying the renewal fee, if any. (81026.9(e))

For plans other than home-equity plans subject to the requirements of section 1026.40
(except as provided in section 1026.9(g)(4)), determine that the creditor provides a
written notice to each consumer who may be affected when (81026.9(g)(1)):

1.
2.

A rate is increased due to the consumer’s delinquency or default; or

A rate is increased as a penalty for one or more events specified in the account
agreement, such as making a late payment or obtaining an extension of credit that
exceeds the credit limit.




w. Whenever any notice is required to be given pursuant to paragraph (g)(1) of this section,

determine that the creditor provided written notice of the increase in rates at least 45 days
prior to the effective date of the increase. The notice must be provided after the
occurrence of the events described in section 1026.9(g)(1)(i) and (g)(2)(ii) that trigger the
imposition of the rate increase. (81026.9(g)(2))

If a creditor is increasing the rate due to delinquency or default or as a penalty, determine
that the creditor provided the following information on the notice sent pursuant to section
1026.9(g)(1) (81026.9(g)(3)(1)(A)):

1. A statement that the delinquency or default rate or penalty rate, as applicable, has
been triggered;

2. The date on which the delinquency or default rate or pefaltyrate will apply;

3. The circumstances under which the delinquency or default rate,or penalty rate, as
applicable, will cease to apply to the consumer’ssagcount, ordhat the delinquency or
default rate or penalty rate will remain in effect for apotentially indefinite time
period;

4. A statement indicating to which balances the'delinquency or default rate or penalty
rate will be applied;

5. If applicable, a description off@Ay balancesto which the current rate will continue to
apply as of the effective date of the gate“Increase, unless a consumer fails to make a
minimum periodic paymentwithin 60 days from the due date for that payment; and

6. For a credit card accouniginder an open-end (not home-secured) consumer credit
plan, a statemept of N6 more than four principal reasons for the rate increase, listed in
their order of importance:

NOTE: Thesdisclosed regsons must accurately describe the principal factors actually
considered by the cardissuer in increasing the rate. (Commentary §1026.9(g) - 7)

For a credit.eard account under an open-end (not home-secured) consumer credit plan, if
the rate increase required to be disclosed pursuant to paragraph (g)(1) of this section is an
increase pursuant to section 1026.55(b)(4) based on the consumer’s failure to make a
minimum periodic payment within 60 days from the due date for that payment, determine
that the notice provided pursuant to paragraph (g)(1) of this section also states that the
increase will cease to apply to transactions that occurred prior to or within 14 days of
provision of the notice, if the creditor receives six consecutive required minimum
periodic payments on or before the payment due date, beginning with the first payment
due following the effective date of the increase. (§1026.9(g)(3)(i)(B))

If a notice required by section 1026.9(g)(1) (Increase in rates due to delinquency or
default or as a penalty) is included on or with a periodic statement, determine that the
disclosure described in paragraph (g)(3)(i) is in the form of a table and provided on the

49



front of any page of the periodic statement, above the notice described in paragraph
(c)(2)(iv) of this section if that notice is provided on the same statement.
(81026.9(g)(3)(ii)(A))

. If a notice required by section 1026.9(g)(1) (increase in rates) is not included on or with a
periodic statement, determine that the information described in section 1026.9(9)(3)(i) is
disclosed on the front of the first page of the notice. Ensure that only information related
to the increase in the rate to a penalty rate is included with the notice.

NOTE: This notice may be combined with a notice described in sections 1026.9(c)(2)(iv)
or (g)(4) (A statement indicating to which balances the delinquency.or default rate or
penalty rate will be applied) of this section. (81026.9(g)(3)(ii)(B))

. Exception for Decreases in the Credit Limit — If a creditor does net provide the 45-day
notice under section 1026.9(g)(1) prior to increasing thedrate far obtaifing an extension of
credit that exceeds the credit limit, determine that the creditor provides at least 45 days in
advance of imposing the penalty rate a notice, in wfiting, that incfudes (81026.9(g)(4)):

1. A statement that the credit limit on the account.has or/will be decreased.

2. The date on which the penalty rate will applyaif the outstanding balance exceeds the
credit limit as of that date;

3. A statement that the penaltysaterwill'not be imposed on that date, if the outstanding
balance does not exceed the credit limitas of that date;

4. The circumstances upder whieh the'penalty rate, if applied, will cease to apply to the
account, or that the{penaltyrate, if applied, will remain in effect for a potentially
indefinite period of time;

5. A statementindigating.to which balances the penalty rate may be applied; and

6. If applicable, a deseription of any balances to which the current rate will continue to
apply,as ofFtheseffective date of the rate increase, unless the consumer fails to make a
minimum periodic payment within 60 days from the due date for that payment.

In addition to this notice, determine that the creditor does not increase the applicable
rate to the penalty rate if the outstanding balance does not exceed the credit limit on
the date set forth in the notice. (§1026.9(g)(4)(ii))

. If a notice provided pursuant to section 1026.9(g)(4)(i) is included on or with a periodic
statement, determine that the information described in section 1026.9(g)(4)(i) is in the
form of a table and provided on the front of any page of the periodic statement
(81026.9(g)(4)(iii)(A)); or,

. If a notice required by section 1026.9(g)(4)(i) is not included on or with a periodic
statement, determine that the information described in section 1026.9(g)(4)(i) is disclosed
on the front of the first page of the notice. Determine that only information related to the
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reduction in credit limit is included with the notice, except that this notice may be
combined with a notice described in sections 1026.9(c)(2)(iv) or (g)(1).
(81026.9(g)(4)(iii)(B))

ee. When the consumer is given the right to reject a significant change to an account term

99.

hh.

prior to the effective date of the change, determine whether the consumer was given the
option to reject the change by notifying the creditor of the rejection before the effective
date of the change. (§1026.9(h)(1))

If the creditor was notified of the rejection of a significant change to an account term,
determine that the creditor did not:

1. Apply the charge to the account;

2. Impose a fee or charge or treat the account as in default solely as,asresult of the
rejection; or

3. Require repayment of the balance on the accetint using a‘method that is LESS
beneficial to the consumer than one of the following methods:

a. The method of repayment for the accounton thé date on which the creditor was
notified of the rejection;

b. An amortization period ofgnet less,thamyfive years, beginning no earlier than the
date on which the creditor was notified of the rejection; or

c. Arequired minimum,perigdic payment that includes a percentage of the balance
that is equal to A0 mokggthan twice the percentage required on the date on which
the creditoravas‘netified of the rejection. (§1026.9(h)(2))

NOTE: TheSe regéirements do not apply if the creditor has not received the
consumer’s required minimum periodic payment within 60 days after the due date for
that payment andithe creditor has provided timely change in terms disclosures.
(81026.9(h)(3))

Determine that a statement of the maximum interest rate that may be imposed during the
term of the obligation is made for any dwelling-secured loan in which the APR may
increase during the plan. (81026.30(b))

For any open-end mortgage loan (credit transaction that is secured by the principal
dwelling of a consumer) that was sold, assigned, or otherwise transferred to the covered
person, determine that the covered person notifies the borrower in writing of such
transfer, including (§1026.39):

1. Anidentification of the loan that was sold, assigned, or otherwise transferred;

2. The name, address, and telephone number of the covered person who owns the
mortgage loan;
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The date of transfer (either the date of acquisition recognized in the books and records
of the covered person or that of the transferring party) identified by the covered person;

The name, address, and telephone number of an agent or party having authority, on
behalf of the covered person, to receive notice of the right to rescind and resolve
issues concerning the consumer’s payments on the mortgage loan;

Where transfer of ownership of the debt to the covered person is or may be recorded
in public records or, alternatively, that the transfer of ownership has not been
recorded in public records at the time the disclosure is provided; and

At the option of the covered person, any other relevant informiatiomyregarding the
transaction.

If there are multiple covered persons, contact information for eaghgft them, unless
one of them has been authorized to receive the conSumer’s notice of the right to
rescind and resolve issues concerning the consumer’s payments on the loan.
(881026.39(d)-(e))

NOTE: This notice of sale or transfer mustybe previded for any consumer credit
transaction that is secured by the principal dwelling of a consumer. This notification
is required by the covered persongvenif the'lean servicer remains the same. In
addition, if more than one consumenis ltable on the obligation, the covered person
may mail or deliver the disglosure notige to any consumer who is primarily liable.
And, if an acquisition involves multiple ‘covered persons who each acquire a partial
interest in the loan pursuantito separate and unrelated agreements, each covered
person has a duty t@'ensure that'disclosures related to its acquisition are accurate and
provided in a timelyamanneriunless an exception in 1026.39(c) applies. The parties
may, but are a6t requirgd te; provide a single notice that satisfies the timing and
content requirements applicable to each covered person. (Commentary
81026.39¢b)(5) = 2)

Disclosure Requirements for Over-the-Limit Transactions
— Section 1026.56

a. Determine that the oral, written or electronic “opt-in” notice includes all of the following
applicable items (and not any information not specified in or otherwise permitted)
(81026.56(e)(1)):

1.

Fees — The dollar amount of any fees or charges assessed by the card issuer on a
consumer’s account for an over-the-limit transaction;

APR(s) — Any increased periodic rate(s) (expressed as an APR(s)) that may be
imposed on the account as a result of an over-the-limit transaction; and
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b.

3. Disclosure of opt-in right — An explanation of the consumer’s right to affirmatively
consent to the card issuer’s payment of over-the-limit transactions, including the
method(s) by which the consumer may consent.

Determine that the written notice informing the consumer of the right to revoke consent
following the assessment of an over-the-limit fee or charge describes that right, including
the method(s) by which the consumer may revoke consent. (81026.56(e)(2))

Reverse Mortgage Forms Review Procedures
(Both Open- and Closed-End)

a.

Determine that the disclosures required for reverse mortgage transactions are
substantially similar to the model form in appendix K and include the items below
(81026.33):

1. A statement that the consumer is not obligated to complete thefreverse mortgage
transaction merely because he or she has received the diselesures or signed an
application.

2. A good faith projection of the total cost of the credit’expressed as a table of “total
annual loan cost rates” including payments,to the consumer, additional creditor
compensation, limitations on consumerdiability, assumed annual appreciation, and
the assumed loan period.

3. An itemization of loan terms, charges, the age of the youngest borrower, and the
appraised property value;

4. An explanation of theable of total annual loan costs rates.

NOTE: Forms thatdncludé®or involve current transactions, such as change in terms notices,
periodic billing statements, reseission notices, and billing error communications, are verified
for accuracy swhen'the file #eview worksheets are completed.

Timing Requirements

6. Review financial institution policies, procedures, and systems to determine, either separately
or when completing the actual file review, whether the applicable disclosures listed below are
furnished when required by Regulation Z. Take into account products that have different
features, such as closed-end loans or credit card accounts that are fixed or variable rate.

a.

Credit card application and solicitation disclosures — On or with the application
(81026.60(b))

HELOC disclosures — At the time the application is provided or within three business
days under certain circumstances. (81026.40(b))
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Open-end credit initial disclosures — Before the first transaction is made under the plan.
(81026.5(b)(1))

. Card Holder Agreement — Verify that the card issuer sends to the cardholder or otherwise
make available to the cardholder a copy of the cardholder’s agreement in electronic or
paper form no later than 30 days after the issuer receives the cardholder’s request
(81026.58(e)(1)(ii)). Determine that the issuer has adequate procedures for ensuring that
this requirement is met.

Periodic statement disclosures for open-end credit under section 1026.7 — Required if at
the end of a billing cycle, the account has a debit or credit balance of $1 or more or if a
finance charge has been imposed (81026.5(b)(2)(i)). Also, the creditorimust adopt
reasonable procedures designed to ensure that periodic statements for credit card
accounts are mailed or delivered at least 21 days prior to the payment due date and the
date on which any grace period expires (for non-credit.€ard open-end’credit, there is a
21-day rule if there is a grace period and a 14-day rule if'there is a@ grace period).
(81026.5(b)(2)(i1)(B)(2))

Statement of billing rights — At least once pefyyeary(81026.9(a))
. Supplemental credit devices — Before th@ifirst.transaction under the plan. (§1026.9(b))

. Open-end credit change in significant'terms<as a result of a change in contractual terms
— 45 days prior to the effective ghange date, (81026.9(c)(2))

Open-end change in terms or rates due o delinquency or default or as a penalty — 45
days prior to the effectiye change datet (§1026.9(g))

Finance charge imposed-at time of transaction — Prior to imposing any fee. (§1026.9(d))

Disclosures upon, remewal of credit or charge card — 30 days or one billing cycle,
whichever dsiless beforedhe delivery of the periodic statement on which the renewal fee
is charged, or at least30 days prior to the scheduled renewal date if the creditor has
changed'or @mended any term required to be disclosed under section 1026.6(b)(1) and
(b)(2) that has not previously been disclosed to the consumer. (§1026.9(e))

Change in credit account insurance provider — Certain information 30 days before the
change in provider occurs and certain information 30 days after the change in provider
occurs. The institution may provide a combined disclosure 30 days before the change in
provider occurs. (81026.9(f))

. Closed-end credit disclosures — Before consummation. (81026.17(b))

For disclosures for dwelling-secured transactions subject to RESPA (other than open-
end), multiple timing requirements apply. Determine whether the creditor provides early
disclosures within three business days after receiving the consumer’s written application.
The creditor is required to deliver or mail the early disclosures no later than three
business days after receiving the consumer’s application and at least seven business days
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before consummation (§81026.19(a)(1)(i) and 1026.19(a)(2)(i)). If the APR stated in the
early disclosures is not considered accurate under section 1026.22 when compared to the
APR at consummation, determine whether the creditor provided corrected disclosures of
all changed terms, including the APR, that the consumer received no later than the third
business day before consummation. (81026.19(a)(2)(ii))

Disclosures for high-cost mortgages — Three business days prior to consummation or
account opening. If such disclosures became inaccurate due to a change by the creditor,
ensure that the creditor provided new, accurate disclosures no later than three business
days prior to consummation or account opening. (81026.31(c)(1))

Disclosures for reverse mortgages — Three days prior to consummatiomof a closed-end
credit transaction or prior to the first transaction under an open=end credit plan.
(81026.31(c)(2))

Disclosures for initial rate change to an adjustable-rate mertgage securing a principal
dwelling with terms of more than one year:

1. For adjustable-rate mortgages, creditors, assignees, or servicers are generally
required to provide information regarding thexfirst interest rate change to
consumers between 210 and 240mdays,priokto the date the first payment at the
new rate is due;

NOTE: If the first payment changeyoccurs within the first 210 days, creditors,
assignees, or servicers @re requifed to provide the disclosure at consummation.
(81026.20(d))NOLE: When examining a creditor that continues to own the loan,
an assignee, or @'servicer, 1fthe entity states that another entity has the obligation
to provide the diselosures; examiners should determine whether the entity takes
steps to enSure that the.@ther party (the creditor, assignee, or servicer, as
applicafle) isscomplying with the obligation to provide the disclosures.

Additionaldisclosuresdor adjustable-rate mortgages securing a principal dwelling with a
term of‘moredhamyene year, where a rate change affects the amount of payment:

1. For adjustable-rate mortgages where the payment changes with a rate change,
disclosures must be provided to consumers between 60 and 120 days before the first
payment at the new rate is due;

2. For adjustable-rate mortgages where the payment change is caused by a rate change
that is uniformly scheduled every 60 days (or more frequently), disclosures must be
provided to consumers between 25 and 120 days before the first payment at the new
rate;

3. For adjustable-rate mortgages originated prior to January 10, 2015, where the interest
rate and payment are calculated based on an index that is available less than 45 days
prior to the change, disclosures must be provided between 25 and 120 days before the
first payment at the new rate is due; and
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4. For adjustable-rate mortgages where the payment adjustment occurs within 60 days
of consummation and the new interest rate after adjustment provided at
consummation was an estimate, disclosure are required as soon as practicable, but no
later than 25 days prior to the first payment at the new rate is due. (§1026.20(c))

NOTE: The requirements of section 1026.20(c) do not apply to: ARMS with terms of
one year or less; first interest rate adjustments to an ARM if the first adjusted
payment is due within 210 days after consummation and the new interest rate
disclosed at consummation was not an estimate; or the creditor, assignee or servicer
when the servicer is subject to the Fair Debt Collections Practices Act (FDCPA) and
the consumer has notified the servicer to cease communicationgunder section 805(c)
of the FDCPA. (81026.20(c)(1)(ii))

Notice of new creditor (§1026.39) — On or before the 30" alendatday following the
acquisition.

For private education loans subject to Subpart F (§2026:46)adetérmine that:

1. Application or solicitation disclosures were ptavided on or with any application or
solicitation (81026.46(d)(1)(1));

2. Approval disclosures were provided before consummation on or with any notice of
approval provided to the consumer(§1026.46(d)(2)); and

3. Final disclosures were provided after the’consumer accepts the loan and at least three
business days prior to disbursing the private education loan funds. (81026.46(d)(3))

Determine that the issuér prewides a written over-the-limit notice prior to the assessment
of any over-the-limit fee'or charge on a consumer’s account. (81026.56(d)(1)(i))

Determine thatif agonsumer consents to the card issuer’s payment of any over-the-limit
transactiongdoygoralior ele€tronic means, the card issuer provides the required written
notice immediately prior to obtaining that consent. (81026.56(d)(1)(ii))

Determinethat the notice confirming the consumer’s consent is provided no later than the
first periodic'Statement sent after the consumer has consented to the card issuer’s

payment of over-the-limit transactions. The creditor must not assess an over-the-limit fee
on the consumer’s account without first providing written confirmation. (81026.56(d)(2))

Determine that the notice providing the consumer notice in writing of the right to revoke
consent following the assessment of an over-the-limit fee or charge is provided on the
front of any page of each periodic statement that reflects the assessment of an over-the-
limit fee or charge on a consumer’s account. (§1026.56(d)(3))

For home-equity plans subject to the requirements of section 1026.40, whenever any term
required to be disclosed under section 1026.6(a) is changed or the required minimum

periodic payment is increased, determine that the creditor mails or delivers written notice
of the change to each consumer who may be affected. Determine that the notice is mailed
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or delivered at least 15 days prior to the effective date of the change. If the change has
been agreed to by the consumer, determine that the notice is given before the effective
date of the change. (81026.9(c)(1)(i))

z. Notice to restrict credit. For home-equity plans subject to the requirements of section
1026.40, if the creditor prohibits additional extensions of credit or reduces the credit limit
pursuant to section 1026.40(f)(3)(i) or (f)(3)(vi), determine that the creditor mails or
delivers written notice of the action to each consumer who will be affected not later than
three business days after the action is taken and contains specific reasons for the action. If
the creditor requires the consumer to request reinstatement of credit privileges, determine
that the notice states that fact. (81026.9(c)(1)(iii))

Electronic Disclosures

7. Assess compliance for an institution’s electronic disclosurefequirements.
E-Sign Act

a. Disclosures may be provided to the consumefyin electroni¢ form, subject to compliance
with the consumer consent and other applicableprovisions of the Electronic Signatures in
Global and National Commerce Act (E-Sign"Aet).(25 U.S.C. 7001 et seq.). The E-Sign
Act does not mandate that institutionsier consumers use or accept electronic records or
signatures. It permits institutionsstomsatisfy, anydstatutory or regulatory requirements by
providing the information electronically,after obtaining the consumer’s affirmative
consent. Before consent can be given, consumers must be provided with the following
information:

1. Any right or option to"have the information provided in paper or non-electronic form;

2. The right towithdraw the consent to receive information electronically and the
consequences, including fees, of doing so;

3. Theé'scope ofithe,consent (for example, whether the consent applies only to a
particular transaction or to identified categories of records that may be provided
during theieourse of the parties’ relationship);

4. The procedures to withdraw consent and to update information needed to contact the
consumer electronically; and

5. The methods by which a consumer may obtain, upon request, a paper copy of an
electronic record after consent has been given to receive the information
electronically and whether any fee will be charged.

b. The consumer must consent electronically or confirm consent electronically in a manner
that “reasonably demonstrates that the consumer can access information in the electronic
form that will be used to provide the information that is the subject of the consent.” After
the consent, if an institution changes the hardware or software requirements such that a

57



consumer may be prevented from accessing and retaining information electronically, the
institution must notify the consumer of the new requirements and must allow the
consumer to withdraw consent without charge.

If the financial institution makes its disclosures available to consumers in electronic form,
determine that the forms comply with the appropriate sections — §1026.5(a)(1);
81026.15(b); §1026.16(c); 81026.17(a)(1); 81026.17(g); 81026.19(c); 81026.23(b)(1);
81026.24(d); §1026.31(b); 81026.40(a)(3); and §1026.60(a)(2)(V).

Card issuers may provide credit card agreements in electronic form under section
1026.58(d) and (e) without regard to the consumer notice and consent requirements of
section 101(c) of the E-Sign Act. (81026.58(f))

Annual Report to the CFPB — Section 1026.5%

a.

If the card issuer was a party to one or more college credit.card agreements in effect at
any time during a calendar year, verify that the card*iSsuer submits to the CFPB an annual
report regarding those agreements in the form and manner prescribed by the CFPB.
(81026.57(d)(1))

NOTE: A college credit card agreementgissany. business, marketing, or promotional
agreement between a card issuer andd@n institution of higher education (or an affiliated
alumni organization or foundation).in c@anection with which credit cards are issued to
college students at that instituti@n of highefeducation. (§1026.57(a)(5))

The annual report to the CEPB"must inglude the following (81026.57(d)(2)):

1. Identifying informationg@bout the card issuer and the agreements submitted, including
the issuer’s name, address, and identifying number (such as an RSSD ID number or
tax identifigation gumber);

2. A copyfofany college credit card agreement to which the card issuer was a party that
wasfin effect at any time during the period covered by the report;

3. A copy'aef any memorandum of understanding in effect at any time during the period
covered by the report between the card issuer and an institution of higher education or
affiliated organization that directly or indirectly relates to the college credit card
agreement or that controls or directs any obligations or distribution of benefits
between any such entities;

4. The total dollar amount of any payments pursuant to a college credit card agreement
from the card issuer to an institution of higher education or affiliated organization
during the period covered by the report, and the method or formula used to determine
such amounts;

5. The total number of credit card accounts opened pursuant to any college credit card
agreement during the period covered by the report; and
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6. The total number of credit card accounts opened pursuant to any such agreement that
were open at the end of the period covered by the report.

c. If the card issuer is subject to reporting, determine if the card issuer submits its annual
report for each calendar year to the CFPB by the first business day on or after March 31
of the following calendar year. (8§1026.57(d)(3))

The Submission of Agreements to the CFPB
— Section 1026.58(c)

a. For card issuers that issue credit cards under a credit card account.uider an open-end (not
home-secured) consumer credit plan, determine that the card issuer makes quarterly
submissions to the CFPB in the form and manner specified by the CFPB that contain:

1. Identifying information about the card issuer and the agreementsisubmitted, including
the issuer’s name, address, and identifying number (Suehas anfRSSD ID number or
tax identification number) (81026.58(c)(1)(i));

2. The credit card agreements that the card issuerofferedto the public as of the last
business day of the preceding calendar quarter thatthe card issuer has not previously
submitted to the CFPB (§1026.58(c)(L)(i));

3. Any credit card agreement previously, submitted to the CFPB that was amended
during the preceding calendar quarterand that the card issuer offered to the public as
of the last business day of the preceding calendar quarter as described in section
1026.58(c)(3) (81026458(c)(L)(iii))sand

4. Notification regardinggny credit card agreement previously submitted to the CFPB
that the issuergs withdrawing, as described in section 1026.58(c)(4), (c)(5), (c)(6),
and (c)(7) (81026¢58(c)(1)(iv)).

b. Verify that'quarterlyasubmissions were sent to the CFPB no later than the first business
day onQr afterdanuary 31, April 30, July 31, and October 31, of each year.
(81026.53(€)(1))

c. Ifacredit card agreement that previously has been submitted to the CFPB is amended,
verify that the card issuer submits the entire amended agreement to the CFPB, in the form
and manner specified by the CFPB, by the first quarterly submission deadline after the
last day of the calendar quarter in which the change became effective. (81026.58(c)(3))

NOTE: If a credit card agreement has been submitted to the CFPB, the agreement has not
been amended and the card issuer continues to offer the agreement to the public, no
additional submission regarding that agreement is required.

d. If acard issuer no longer offers to the public a credit card agreement that previously has
been submitted to the CFPB, ensure that the card issuer notifies the CFPB by the first
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quarterly submission deadline after the last day of the calendar quarter in which the issuer
ceased to offer the agreement. (§1026.58(c)(4))

NOTE: A card issuer is not required to submit any credit card agreements to the CFPB if
the card issuer had fewer than 10,000 open credit card accounts as of the last business
day of the calendar quarter. (81026.58(c)(5)(i))

If an issuer that previously qualified for the de minimis exception ceases to qualify,
determine that the card issuer begins making quarterly submissions to the CFPB no later
than the first quarterly submission deadline after the date as of which the issuer ceased to
qualify. (81026.58(c)(5)(ii))

If a card issuer that did not previously qualify for the de minimis exception qualifies for
the de minimis exception, determine that the card issuer comtinuesito make quarterly
submissions to the CFPB until the issuer notifies the CEPB that the'¢ard issuer is
withdrawing all agreements it previously submitted to the\GFPB. (§1026.58(c)(5)(iii))

. A card issuer is not required to submit to the CEPB a credit card agreement if, as of the
last business day of the calendar quarter, the agreement is offered for accounts under one
or more private label credit card plans each of'whichyghas'fewer than 10,000 open
accounts and is not offered to the publiefether thanfor-accounts under such a plan.
(81026.58(c)(6)(i))

NOTE: A private label credit cafd is one that IS usable only at a single merchant or
affiliated group of merchants. A privateflabel credit card plan is all private label credit
card accounts issued by ajarticular issuer with credit cards usable at the same single
merchant or affiliated group of merehants. (§1026.58(b)(8))

If an agreement that previouslyQualified for the private label credit card exception ceases
to qualify, deterimine ghat the'card issuer submits the agreement to the CFPB no later than
the first quarterlyss@bmission deadline after the date as of which the agreement ceased to
qualify. (81026,58(c)(6)(ii))

If an agreement that did not previously qualify for the private label credit card exception
qualifies forthe exception, determine that the card issuer continues to make quarterly
submissions to the CFPB with respect to that agreement until the issuer notifies the CFPB
that the agreement is being withdrawn. (81026.58(c)(6)(iii))

NOTE: A card issuer is not required to submit to the CFPB a credit card agreement if, as
of the last business day of the calendar quarter, the agreement is offered as part of a
product test offered to only a limited group of consumers for a limited period of time, is
used for fewer than 10,000 open accounts, and is not offered to the public other than in
connection with such a product test. (81026.58(c)(7)(i))

If an agreement that previously qualified for the product testing exception ceases to
qualify, determine that the card issuer submits the agreement to the CFPB no later than
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the first quarterly submission deadline after the date as of which the agreement ceased to
qualify. (81026.58(c)(7)(ii))

If an agreement that did not previously qualify for the product testing exception qualifies
for the exception, determine that the card issuer continues to make quarterly submissions
to the CFPB with respect to that agreement until the issuer notifies the CFPB that the
agreement is being withdrawn. (81026.58(c)(7)(iii))

Verify that each agreement contains the provisions of the agreement and the pricing
information in effect as of the last business day of the preceding calendar quarter.
(81026.58(c)(8)(i)(A))

. Verify that agreements do not include any personally identifialdle information relating to
any cardholder, such as name, address, telephone number, @r accQunt number.
(81026.58(c)(8)(i)(B))

. Verify that agreements are presented in a clear anddegiblefent. (81026.58(c)(8)(i)(D))

. Verify that pricing information is set forth in a Single addendum to the agreement that
contains only the pricing information. (§1026:58(C)(8)(ii)(A))

NOTE: With respect to information other thafithe pricing information that may vary
between cardholders depending on creditworthiness, state of residence, or other factors,
issuers may, but are not requiredst@Pinclude that information in a single addendum (the
optional variable terms addendum) to the agreement separate from the pricing addendum
(81026.58(c)(8)(iii)).

If pricing information variesgffém one cardholder to another depending on the
cardholder’s creditworthiness or state of residence or other factors, verify that the pricing
information is disclosed eitherby setting forth all the possible variations (such as
purchase APRs of 18 percent, 15 percent, 17 percent, and 19 percent) or by providing a
range of pessible variations (such as purchase APRs ranging from 13 percent to 19
percent). (81026.58(c)(8)(ii)(B))

If a rate inCluded in the pricing information is a variable rate, verify that the issuer
identifies the dex or formula used in setting the rate and the margin.
(81026.58(c)(8)(ii)(C))

If rates vary from one cardholder to another, verify that the issuer discloses such rates by
providing the index and the possible margins (such as the prime rate plus 5 percent, 8
percent, 10 percent, or 12 percent) or range of margins (such as the prime rate plus from
5 to 12 percent). (81026.58(c)(8)(ii)(C))

NOTE: The value of the rate and the value of the index are not required to be disclosed.

Determine that issuers do not provide provisions of the agreement or pricing information
in the form of change-in-terms notices or riders (other than the pricing information
addendum and the optional variable terms addendum). (§1026.58(c)(8)(iv))
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Determine that changes in provisions or pricing information are integrated into the text of
the agreement, the pricing information addendum or the optional variable terms
addendum, as appropriate. (81026.58(c)(8)(iv))

The Posting of Agreements Offered to the Public
— Section 1026.58(d)

a.

Determine that the card issuer posts and maintains on its publicly available website the
credit card agreements that the issuer is required to submit to the CFPB under section
1026.58(c). (81026.58(d)(1))

With respect to an agreement offered solely for accounts under@ne or more private label
credit card plans (and the issuer does not post and maintain the'agreements on its publicly
available website), determine that the issuer posts and maintains the,agreement on the
publicly available website of at least one of the merchafits where cards issued under each
private label credit card plan with 10,000 or more open ac¢ounts4nay be used.
(81026.58(d)(1))

Verify that agreements posted pursuant to se€tion 2026.58(d) conform to the form and
content requirements for agreements submitted te,the?@FPB specified in section
1026.58(c)(8). (81026.58(d)(2))

Determine that agreements are posted in‘an electronic format that is readily usable by the
general public. (81026.58(d)(3))

Verify that agreements aresplaceg,in aocation on its website that is prominent and
readily accessible by the publigand accessible without submission of personally
identifiable information%(&1026:58(d)(3))

Determine thatdhe cafd issuer updates the agreements posted on its website at least as
frequently as;the guarterly'schedule required for submission of agreements to the CFPB
under segtion 1026.58(€). (81026.58(d)(4))

NOTE: ITthe issuer chooses to update the agreements on its website more frequently, the
agreements pasted on the issuer’s website may contain the provisions of the agreement
and the pricing information in effect as of a date other than the last business day of the
preceding calendar quarter.

The Posting of Agreements for “Open” Accounts
— Section 1026.58(e)

a.

With respect to any open (i.e., the cardholder can obtain extensions or there is an
outstanding balance on the account that has not been charged off) credit card account,
determine that the card issuer either:

1. Posts and maintains the cardholder’s agreement on its website; or
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2. Promptly provides a copy of the cardholder’s agreement to the cardholder upon the
cardholder’s request.

If the card issuer makes an agreement available upon request, ensure that the issuer
provides the cardholder with the ability to request a copy of the agreement both by:

1. Using the issuer’s website, such as by clicking on a clearly identified box to make the
request (81026.58(e)(1)(ii)), and

2. Calling a readily available telephone line the number for which is displayed on the
issuer’s website and clearly identified as to purpose. (81026.58(e)(1)(ii) and (e)(2))

If an issuer does not maintain a website from which cardholdess can aceess specific
information about their individual accounts determine that the 1SSuer makes agreements
available upon request by providing the cardholder with the ability‘te seéquest a copy of
the agreement by calling a readily available telephone ltne the number for which is
(81026.58(e)(2)):

1. Displayed on the issuer’s website and clearlyaidentified as to purpose; or

2. Included on each periodic statement sent tothe cardholder and clearly identified as to
purpose.

. Verify that the card issuer sends testhe cardholder or otherwise make available to the
cardholder a copy of the cardhglder’s agreement in electronic or paper form no later than
30 days after the issuer receives the cardholder’s request. (81026.58(e)(1)(ii))

Determine that agreemeénts pested on the card issuer’s website or made available upon
the cardholder’s reguestie@nform to the form and content requirements for agreements
submitted to the £FPB,speeified in section 1026.58(c)(8). (81026.58(¢)(3)(i))

If the card issuer posts anfagreement on its website or otherwise provides an agreement to
a cardhalder electronieally, verify that the agreement is posted or provided in an
electronie, formatithat is readily usable by the general public and is placed in a location
that is prominent and readily accessible to the cardholder. (§1026.58(e)(3)(ii))

If agreements posted or otherwise provided contain personally identifiable information
relating to the cardholder, such as name, address, telephone number, or account number,
ensure that the issuer takes appropriate measures to make the agreement accessible only
to the cardholder or other authorized persons. (81026.58(e)(3)(iii))

. Determine that agreements posted or otherwise provided set forth the specific provisions
and pricing information applicable to the particular cardholder. (81026.58(e)(3)(iv))

Determine that provisions and pricing information are complete and accurate as of a date
no more than 60 days prior to (§1026.58(e)(3)(iv)):
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1. The date on which the agreement is posted on the card issuer’s website under section
1026.58(e)(1)(i);

2. The date the cardholder’s request is received under section 1026.58(e)(1)(ii) or (e)(2).

NOTE: Card issuers may provide credit card agreements in electronic form under section
1026.58(d) and (e) without regard to the consumer notice and consent requirements of
section 101(c) of the Electronic Signatures in Global and National Commerce Act
(E-Sign Act) (15 U.S.C. 7001 et seq.). (81026.58(f))

Advertising (Open- and Closed-End)

8. For open- and closed-end loans, sample advertising copy, including,any ele€tronic
advertising, since the previous examination and verify that thed€rms'ef credit are accurate,
clear, balanced, and conspicuous. If triggering terms are used, determineythat the required
disclosures are made (§81026.16 and 1026.24).

a. For advertisements for closed-end credit:
1. If arate of finance charge was stated, determineithatdt was stated as an APR.

2. If an APR will increase after consummationwerify that a statement to that fact is
made.

3. Determine whether there are deceptive or misleading statements or practices.

b. Determine that the crediter@oesnot offer college students any tangible item to induce
such students to apply for or.epen an open-end consumer credit plan offered by such
creditor, if such offer is'made:

1. On the campus of‘an institution of higher education;
2. Nearthe campusiefian institution of higher education; or

3. At an‘event sponsored by or related to an institution of higher education.
(81026.5%(c))

c. If an open-end credit advertisement refers to an APR as “fixed” (or similar term),
determine 1) that the advertisement also specifies a time period that the rate will be fixed
and 2) that the rate will not increase during that period. (81026.16(f))

d. If an open-end credit advertisement used the word “fixed” or a similar word and no time
period is specified in which the rate will be fixed, determine that the rate will not increase
while the plan is open. (81026.16(f))

e. For any advertisement of an open-end (not home-secured) plan, if an APR or fee that may
be applied to the account is an introductory rate or introductory fee, determine that the
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term introductory or intro is in immediate proximity to each listing of the introductory
rate or introductory fee in a written or electronic advertisement. (81026.16(g)(3))

For any advertisement of an open-end (not home-secured) plan, if any APR or fee that
may be applied to the account is a promotional rate under section 1026.16(g)(2)(i) or any
fee that may be applied to the account is a promotional fee under section
1026.16(g)(2)(iv), determine that the following information is stated in a clear and
conspicuous manner in the advertisement (81026.16(g)(4)):

1. When the promotional rate or promotional fee will end and
2. The annual percentage rate that will apply after the end of thefpromotional period.

NOTE: If such rate is variable, determine that the annual pescentage rate complies with
the accuracy standards in sections 1026.60(c)(2), 1026.60(d)(3), 102660(e)(4), or
1026.16(b)(1)(ii), as applicable. If such rate cannot be determitned at the time disclosures
are given because the rate depends at least in part onsaylater detesmination of the
consumer’s creditworthiness, determine that the@dvertisementdiscloses the specific rates
or the range of rates that might apply. (81026.16(@)(4)(ii)). Further, if the promotional
rate or fee is stated in a written or electronic adwertisement, determine that the
information in sections 1026.16 (g)(4)(i)pand,as applicable, (g)(4)(ii), or (g)(4)(iii) are
also stated in a prominent location cl@sely‘proximate to the first listing of the promotional
rate or promotional fee.

If a deferred interest offer is advertisedfor an open-end account not subject to section
1026.40, determine that the,deferred interest period is stated in a clear and conspicuous
manner in the advertisement._If the"phrase “no interest” or similar term regarding the
possible avoidance of intereést obligations under the deferred interest program is stated,
determine that thefterm “if paid‘in full” is also stated in a clear and conspicuous manner
preceding the disclosére of the deferred interest period in the advertisement. If the
deferred interest offer isncluded in a written or electronic advertisement, determine that
the deferred interest'period and, if applicable, the term “if paid in full” are stated in
immediate proXimity to each statement of “no interest,” “no payments,” “deferred
interest,” “same as cash,” or similar term regarding interest or payments during the
deferred interest period. (81026.16(h)(3))

If any deferred interest offer is advertised for an open-end account not subject to section
1026.40, determine that the (h)(4)(i) and (h)(4)(ii) language (of section 1026.16(h)(4) ) is
stated in the advertisement and is similar to Sample G-24 in appendix G. If the deferred
interest offer is included in a written or electronic advertisement, determine that this
information is stated in a prominent location closely proximate to the first statement of
“no interest,” “no payments,” “deferred interest,” “same as cash,” or similar term
regarding interest or payments during the deferred interest period. (81026.16(h)(4))

NOTE: The requirements in section 1026.16(h)(4) apply to any advertisement of an
open-end credit plan not subject to section 1026.40 (requirements for home equity plans)
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section 1026.16(h)(1). However, the requirements do not apply to an envelope or other
enclosure in which an application or solicitation is mailed, or to a banner advertisement
or pop-up advertisement linked to an application or solicitation provided electronically.
(81026.16(h)(5))

Transactional Testing

NOTE: When verifying APR accuracies, use the OCC’s APR calculation model or other
calculation tool acceptable to your regulatory agency.

Review the financial institution’s closed-end and open-end transactions to.ensure accuracy and
completeness.

Closed-End Credit Transactional Testing/Proceduyres

a. For each type of closed-end loan being tested, determinethe"accuracy of the disclosures
by comparing the disclosures to the contract and otherfinaneialdnstitution documents.
(81026.17)

b. Determine whether the required disclosures werte madedefore consummation of the
transaction and ensure the presence and@ceuracy of the items below, as applicable.
(81026.18)

1. Creditor and loan originatorfname witlyNationwide Mortgage Licensing System and
Registry (NMLSR) IDs on requiredidocuments as required under section 1026.36

Amount financed
Itemization of ghe amount financed (RESPA GFE may substitute)
Finance charge

APR

o o M D

Variable rate information as follows for loans not secured by a principal dwelling or
secured bya principal dwelling with terms of one year or less:

a. Circumstances which permit rate increase

b. Limitations on the increase (periodic or lifetime)

c. Effect of the increase

d. Hypothetical example of new payment terms that would result from an increase
7. Payment schedule including the number, amount, and timing of payments.

8. Total of payments
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9. Demand feature

10. Total sale price (credit sale)

11. Prepayment

12. Late payment

13. Security interest

14. Insurance and debt cancellation

15. Certain security interest charges

16. Contract reference

17. Assumption policy

18. Required deposit

19. Interest rate and payment summary for mertgage transactions
20. No-guarantee-to-refinance statement

For adjustable-rate mortgages, verify that theicreditor, assignee, or servicer provides
disclosures in connection with the initial Mterest rate adjustment pursuant to the contract
and for rate changes that result in corréSponding changes in payment.

For adjustable-rate mortgages, verifysthat the creditor, assignee, or servicer includes the
appropriate content (asiidentified\in the Closed-End Credit Disclosure Forms Review
Procedures sectiom'above).

For adjustable-rateanortgages, verify that the creditor, assignee, or servicer provides the
disclosurgsconsistent with timing requirements (see Timing Requirements section of
the progedures above).

NOTE: Thetaccuracy of the adjusted interest rates and indexes should be verified by
comparing them with the contract and early disclosures. Refer to the Additional Variable
Rate Testing section of these examination procedures.

Determine, for each type of closed-end rescindable loan being tested, the appropriate
number of copies of the rescission notice are provided to each person whose ownership
interest is or will be subject to the security interest. The creditor must deliver two copies
of the notice of right to rescind to each consumer entitled to rescind. The rescission notice
must disclose the items below. (§1026.23(b)(1))

1. Security interest taken in the consumer’s principal dwelling

2. Consumer’s right to rescind the transaction
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3. How to exercise the right to rescind, with a form for that purpose, designating the
address of the creditor’s place of business

4. Effects of rescission
5. Date the rescission period expires.
g. Ensure funding was delayed until the rescission period expired. (81026.23(c))

h. Determine if the consumer has waived the three-day right to rescind since the previous
examination. If applicable, test rescission waivers. (§1026.23(e))

i. Determine whether the maximum interest rate in the contract isisclosed for any
consumer credit contract secured by a dwelling if the APR mayrincreaselafter
consummation. (81026.30(a))

j.  For private student loans with a right to cancel, review caneellatiofrrequests to determine
if they were properly handled. (§1026.47(c))

Minimum standards for transactions, secured by a dwelling
— Section 1026.43

a. Determine whether the financial institutionds a creditor that originates covered
transactions. Covered transactions®are transactions secured by a dwelling, including any
real property attached to a dwelling. They de not do not include: home equity lines of
credit; timeshare loans (exceptifor the prepayment penalty provisions in section
1026.43(g)); reverse martgages; temporary, “bridge,” or construction loans of 12 months
or less; renewable or n@n-renewable construction loans of 12 months or less that are a
part of a constructi@n-to-permanent transaction; or an extension of credit under a program
administered byfa Hausing Finance Agency (defined in 24 CFR 266.5); by community
development or nen-profitflenders specified in section 1026.43(a)(3)(v); or in connection
with certain federal'emeérgency economic stabilization programs). (81026.43(a))

b. Determingyifa loan'is a streamline refinance under section 1026.20(a) and Commentary
1026.20(a) and whether it qualifies under section 1026.43(d), below.

Refinancing Non-Standard Mortgages — Section 1026.43(d)

a. Determine whether a creditor that has refinanced a non-standard mortgage defined in
1026.43(d)(i) (an ARM with an introductory rate fixed for a year or more, an interest-
only loan, or a negative amortization loan) into a standard mortgage as defined in
1026.43(d)(ii) has considered whether the standard mortgage likely will prevent a default
by the consumer once the loan is recast. In addition, determine that the following
conditions are met (81026.43(d)(3)):

1. At the time of the refinance, the creditor for the standard mortgage is the current
holder of the existing non-standard mortgage or the servicer acting on behalf of the
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current holder (81026.43(d)(2)(i));

2. The monthly payment for the standard mortgage is materially lower (a payment
reduction of 10 percent or more is sufficient) than the monthly payment for the non-
standard mortgage using the payment calculation rules in section 1026.43(d)(5)
(81026.43(d)(2)(ii));

3. The creditor received the consumer’s written application for the standard mortgage no
later than two months after the non-standard mortgage had recast
(81026.43(d)(2)(ii1));

4. The consumer had made no more than one payment more thafn 30%days late on the
non-standard mortgage during the 12 months immediatelydefore the\creditor receives
the consumer’s written application for the standard maortgage(81026.43(d)(2)(iv));

5. The consumer had made no payments more than 30'daysflate during the six months
immediately before the creditor received the consuimer’s,written application for the
standard mortgage (§1026.43(d)(2)(v)); and

6. If the non-standard mortgage was consummatedyon or after January 10, 2014, the
non-standard mortgage was made ingaccordanee with the ability to repay or the
qualified mortgage requirements (81026.43(cyor (e)). (81026.43(d)(vi))

Ability to Repay — Section™1.026.43(c)

NOTE: For all covered transactions, éxcept streamline refinances, creditors must make a good
faith determination that the constmer will,have a reasonable ability to repay the loan, and must
verify the information upon which_it#€lied. A creditor can meet this obligation by complying
with the ability-to-repay requirement in‘section 1026.43(c) or by making qualified mortgages
under section 1026.43(e) and(f) (Which limit certain risky loan features and practices), which are
presumed to satisfy the‘ability-to-repay requirements.

a. Determine whether the creditor makes a reasonable and good faith determination at or
before consymmation that the consumer will have a reasonable ability to repay the loan
according toyits terms, based (except as otherwise provided for loans under section
1026.43(d), (€), and (f) for refinancing non-standard to standard mortgages, qualified
mortgages, and certain balloon qualified mortgages respectively), at a minimum, on the
criteria set forth below. (81026.43(c)(1))

b. Determine whether the creditor considered the following, at a minimum, in determining
the consumer’s ability to repay: (81026.43(c)(2))

1. The consumer’s current or reasonably expected income or assets (other than the value
of the dwelling, including any real property attached to the dwelling, that secures the
loan); (81026.43(c)(2)(i))

2. If the creditor relies on employment income, the consumer’s current employment
status; (81026.43(c)(2)(ii))
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3. The consumer’s monthly payment on the covered transaction, calculated in
accordance with section 1026.43(c)(5); (81026.43(c)(2)(iii)) (see g. below)

4. The consumer’s monthly payment on any simultaneous loan that the creditor knows
or has reason to know will be made, calculated in accordance with section
1026.43(c)(6); (81026.43(c)(2)(iv))

5. The consumer’s monthly payment for mortgage-related obligations;
(81026.43(c)(2)(v))

6. The consumer’s current debt obligations, alimony, and child support;
(81026.43(c)(2)(vi))

7. The consumer’s monthly debt-to-income ratio or residual inéeme in accordance with
section 1026.43(c)(7) and section 1026.43(c)(2)(vii).and (viii))and

8. The consumer’s credit history (81026.43(c)(2)(\iil)).

c. Determine whether the creditor verified the infarmation itrelied upon when considering
the eight factors listed above using reasonablyyreltable third-party records, except that
special rules apply for verification of income orassetsgemployment, and current debt
obligations that are not shown on the consumersicredit report.

Income and Assets, Employmentandibebt Obligations

d. For purposes of c. above, determine thatithe creditor verified the information that it relied
on using reliable third-pastyyrecords except that:

1. A creditor may verify.aeonsumer’s employment status orally if the creditor prepares
a written record of the information obtained orally; and (81026.43(c)(3)(ii))

2. A creditor that@lies on a credit report to verify a consumer’s current obligations need
not independently. verify obligations that the consumer lists on the application that are
notdn the€easumer’s credit report. (§1026.43(c)(3)(iii))

e. For the purpeses of c. above, determine whether the creditor verified the income or assets
it relied upon, by using third-party records that provide reasonably reliable evidence,
(81026.43(c)(4)) such as:

1. A tax-return transcript issued by the Internal Revenue Service (IRS); (81026.43(c)(4))

2. Copies of tax returns the consumer filed with the IRS or a state taxing authority;
(81026.43(c)(4)(1))

3. IRS Form W-2s or similar IRS forms used for reporting wages or tax withholding;
(81026.43(c)(4)(ii))

4. Payroll statements, including military Leave and Earnings Statements;
(81026.43(c)(4)(iii))
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9.

Financial institution records; (81026.43(c)(4)(iv))

Records from the consumer’s employer or a third party that obtained information
from the employer; (§1026.43(c)(4)(v))

Records from a federal, state, or local government agency stating the consumer’s
income from benefits or entitlements; (81026.43(c)(4)(vi))

Receipts from the consumer’s use of check cashing services; and
(81026.43(c)(4)(vii))

Receipts from the consumer’s use of a funds transfer service (82026.43(c)(4)(viii))

f. For employment status, if the creditor orally verified employment status) determine
whether the creditor prepared a written record of the infosmation obtained orally.
(81026.43(c)(3)(ii))

Monthly payment calculation

g. For purposes of b. 3 above, determine whether thexcreditor calculated the monthly
payment (except for balloon payment, interest-only andénegative amortization loans) by

using:

1. The fully indexed rate or any introductoryainterest rate, whichever is greater; and
monthly, fully amortizing payments that are substantially equal. (81026.43(c)(5))

2. For aloan with a ballgon payment:

i.  The maximum paymeéntscheduled during the first five years after the date on
which the first regular periodic payment will be due for a loan that is not a higher-
priced covereddtransaetion as defined under section 1026.43(b)(4);
(81026.43(e)(5)(i(A)(1)) or

ii. &'he maximum’payment in the payment schedule, including any balloon payment,
fonathigher-priced covered transaction. (81026.43(c)(5)(ii)(A)(2))
3. For an interest-only loan:
i. The fully indexed rate or any introductory interest rate, whichever is greater; and
Ii. Substantially equal, monthly payments of principal and interest that will repay the
loan amount over the term of the loan remaining as of the date the loan is recast.
(81026.43(c)(5)(ii)(B))
4. For a negative amortization loan:

i. The fully indexed rate or any introductory interest rate, whichever is greater; and

ii. Substantially equal, monthly payments of principal and interest that will repay the
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maximum loan amount as defined in section 1026.43(b)(7) over the term of the
loan remaining as of the date the loan is recast. (81026.43(c)(5)(ii)(C))

Monthly payment calculation for simultaneous loans

h. For the purposes of b. 4 above, determine whether the creditor calculated the monthly

payment on any simultaneous loan that was used to determine the consumer’s repayment
ability, including any mortgage-related obligations, as follows:

1. For a simultaneous loan that is a covered transaction, using the payment calculation

rules for covered transactions, described above (81026.43(c)(6)(i)); or

For a home equity line of credit, by using the periodic payment required under the
terms of the plan and the amount of credit drawn at or beforeiconsummation of the
covered transaction. (81026.43(c)(6)(ii)).

Monthly debt-to-income ratio or residual income

j.

When a creditor considers the consumer’s monthly debt-te-income ratio, determine
whether the creditor considered the ratio of the consumer’s total monthly debt obligations
to the consumer’s total monthly income. (81026W43(C)@)(ii)(A))

1. Total monthly debt obligations means the total of: the monthly payment on the

covered transaction (as requireehby 84026%43(c)(2)(iii) and (c)(5)), simultaneous
loans (as required by §1026.43(c)(2)(1vpand (c)(6)), mortgage-related obligations (as
required by §1026.43(c)(2)(v)), andjcurrent debt obligations, alimony, and child
support (as required by81026:43(e)(2)(vi)).

. Total monthly incomesmeans the total of the consumer’s current or reasonably

expected incame, including’any income from assets (as required by §1026.43(c)(2)(i)
and (4)).

If a creditor considersthe consumer’s monthly residual income, determine whether the
creditoreonsiteredythe consumer’s remaining income after subtracting the consumer’s
total monthly debt obligations from the consumer’s total monthly income.
(81026.43(c)(@)(ii)(B)) Total monthly debt obligations and total monthly income are
defined in section 1026.43(c)(7)(i))(A) and (B).

Qualified Mortgages — Section 1026.43(e)

a. Determine whether the creditor has complied with the ability-to-repay requirements of

section 1026.43(c) by making a loan that is a qualified mortgage, including a higher-
priced qualified mortgage, under the general qualified mortgage definition. (81026.43(¢e))
Except as provided in section 1026.43(e)(4), (5), (6), or (f) (all discussed below), a
qualified mortgage is a covered transaction:

1. That provides for regular, substantially equal, periodic payments, except for the effect

any interest rate change after consummation has on adjustable-rate mortgages or step-
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rate mortgages (81026.43(e)(2)(i)) that do not:
i. Result in an increase of the principal balance (81026.43(e)(2)(i)(A)), or

ii. Allow balloon payments or deferment of principal payments (except for balloon-
payment qualified mortgages described in section 1026.43(f) and (e)(6));
(881026.43(e)(2)(i)(B) and (C)).

For which the loan term does not exceed 30 years; (81026.43(e)(2)(ii))

. For which the total points and fees (as defined in §1026.32(b)(1)(i)) do not exceed:
(81026.43(e)(2)(iii) and (3))

i. $100,000 or over: 3 percent of the total loan amount,(se€81026.32(b)(4)(i));
ii. $60,000 or over but less than $100,000: $3,000;
iii. $20,000 or over but less than $60,000: 5 peréént,of the total loan amount;
iv. $12,500 or over but less than $20,000: $3,000;
v. Lessthan $12,500: 8 percent of the totallean amount.
NOTE: These numbers will be anauallypadjusted for inflation on January 1.

. For which the creditor undgrwrites thelean, taking into account the monthly payment
for mortgage-related obligations, using: (81026.43(e)(2)(iv))

i. The maximum interestate that may apply during the first 5 years after the date
on which the firstaegular periodic payment will be due; and

ii. Periodig'payments of principal and interest that will repay either:

A4 Theoutstanding principal balance over the remaining term of the loan. This
sheuld be calculated as of the date the interest rate adjusts to the maximum
interest rate that may apply during the first 5 years after the date on which the
Tirst regular periodic payment will be due, assuming the consumer will have
made all required payments as due prior to that date; or

B. The loan amount over the loan term;

. For which the creditor considers and verifies at or before consummation the
following: (81026.43(e)(2)(Vv))

i. The consumer’s current or reasonably expected income or assets other than the
value of the dwelling (including any real property attached to the dwelling) that
secures the loan, in accordance with appendix Q and sections 1026.43(c)(2)(i) and
(c)(4); and

73



ii. The consumer’s current debt obligations, alimony, and child support in
accordance with Appendix Q and sections 1026.43(c)(2)(vi) and (c)(3); and

For which the ratio of the consumer’s total monthly debt to total monthly income at
the time of consummation does not exceed 43 percent. For purposes of section
1026.43(e)(2)(vi), the ratio of the consumer’s total monthly debt to total monthly
income is determined: (81026.43(e)(2)(vi))

i. In accordance with the standards in Appendix Q; (81026.43(e)(2)(vi)(A)), except

ii. The creditor calculates the consumer’s monthly payment on:
(81026.43(e)(2)(vi)(B))

A. The covered transaction, including the monthly payment for mortgage-related
obligations, in accordance with section 1026,43(e)(2)(1v)(s€e also a.4 above)
and

B. Any simultaneous loan that the credit@r knows orhas reason to know will be
made, in accordance with sections 1026.43 (c)(2)(iv) and (c)(6) (see also h. in
“Ability to Repay” above).
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Temporary Category of Qualified Mortgages
— Section 1026.43(e)(4)

a. Determine whether the creditor has complied with the ability-to-repay requirements of
section 1026.43(c) by making loans that

1. Meet the requirements of section 1026.43(e)(2)(i) through (iii) (i.e., have substantially
equal, periodic payments; restrictions on loan features; a maximum 30-year term; and
points and fees - generally limited to a 3 % threshold); and are

2. Eligible (except with regard to matters wholly unrelated to ability to repay) to be
purchased, guaranteed, or insured by the listed federal govesfimentisponsored entities
or agencies.®

Small creditor portfolio loan qualified mortgages
— Section 1026.43(e)(5)

a. Determine whether a creditor has complied witfi the ability-to-repay requirements of
section 1026.43(c) by making a qualified mortgageyas follows:

1. The creditor satisfies the creditor requirementsief section 1026.35(b)(2)(iii)(B), and
(C), which require that: (81026.43(e)(5)(D))

A. During the preceding calendar yearythe creditor, together with its affiliates,
originated 500 or fewer first-liemcovered transactions; and

B. As of the end offthe preceding calendar year, the creditor had total assets of less
than $2 billion (thisfthreshold will adjust annually).

NOTE:&his category'of qualified mortgages does not require a small creditor to
operate predominantly in a rural or underserved area.

2. Thegereditor makes a loan that meets the requirements for a qualified mortgage in
sectiond026.43(e)(2), other than section 1026.43(e)(2)(vi), and without regard to the
standardsyin appendix Q: (81026.43(e)(5)(A)), and

NOTE: This means, among other things, that the loan does not have negative

6 Federal National Mortgage Association (Fannie Mae) or the Federal Home Loan Mortgage Corporation (Freddie Mac),
operating under the conservatorship or receivership of the Federal Housing Finance Agency pursuant to section 1367(a) of the
Federal Housing Enterprises Financial Safety and Soundness Act of 1992 (12 U.S.C. 4617(a)); or any limited-life regulatory
entity succeeding the charter of either the Fannie Mae or Freddie Mac pursuant to §1367(i) of the Federal Housing Enterprises
Financial Safety and Soundness Act of 1992 (12 U.S.C. 4617(i)); the U.S. Department of Housing and Urban Development under
the National Housing Act; U.S. Department of Veterans Affairs; the U.S. Department of Agriculture pursuant to 42 U.S.C.
1472(h); or the Rural Housing Service. This provision expires on the effective date of a rule issued by each respective agency
pursuant to its authority under TILA 8129C(b)(3)(ii) to define a qualified mortgage. These special rules in §1026.43(e)(4) are
available only for covered transactions consummated on or before January 10, 2021.
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amortization, interest-only, or balloon payment features (1026.43(e)(2)(i)); has a loan
term of 30 years or less (((1026.43(e)(2)(ii)); points and fees are under certain
thresholds (generally 3 %) (1026.43(e)(2)(iii)); and the creditor underwrites the loan,
taking into account the monthly payment for mortgage related obligations
(1026.43(e)(2)(iv)). Further, the creditor considers and verifies at or before
consummation: the consumer’s current or reasonably expected income or assets other
than the value of the dwelling (including any real property attached to the dwelling)
that secures the loan, in accordance with the general repayment ability standards; and
the consumer’s current debt obligations, alimony, and child support in accordance
with the general repayment ability standards (81026.43(e)(5)(B))

3. Considers at or before consummation, the consumer’s monthly debtto-income ratio
or residual income and verifies the debt obligations and dncame used to determine
that ratio in accordance with the repayment ability regtiirements,oféection
1026.43(c)(7), except that the calculation of the paymenidor determining the
consumer’s total monthly debt obligations in section 1026.43(c)(7)(i)(A) is
determined in accordance with section 1026.43(e)(2)(iv) (based on the maximum
interest rate in the first five years after the date, the first periodic payment is due)
instead of section 1026.43(c)(5) (fully indexed rate);#(81026.43(e)(5)(B))

4. The loan was not subject to a forward.commitment at consummation, except to a
person that satisfies the requirements of'sections 1026.35(b)(2)(iii) (B) and (C) (i.e.,
small creditors) (81026.43(e)(5)(C)).

b. Determine whether the small creditor partfolio mortgage does not have a qualified
mortgage status becausesit was subjectto a forward commitment at consummation, or the
creditor has transferred it ing@nyicircumstances other than where the transfer was:

1. Three years of morg after gonsummation;

2. To a creditor that satisfies the requirements of section 1026.43(e)(5)(i)(D) of this
sectign (i.e., smallereditors under section 1026.35(b)(2)(iii)(B) and (C));

3. Made pursuant to a capital restoration plan or other action under 12 U.S.C. 18310, or
to actions'or instructions of a conservator, receiver, or bankruptcy trustee, or to
orders by or agreements with a state or federal governmental agency with jurisdiction
to examine the creditor; or

4. Made pursuant to a merger of the creditor and another person or the acquisition of the
creditor by another person, or the creditor’s acquisition of another person.
(881026.43(e)(5)(i).

NOTE: If a small creditor portfolio qualified mortgage has lost its qualified mortgage status,
the creditor must have complied with the general ability-to-repay requirements under
section 1026.43(c)).
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Balloon-payment Qualified Mortgages Made By Certain
Small Creditors — Section 1026.43(f)

a. Determine whether a creditor has complied with the ability-to-repay requirements of
section 1026.43(c) by making a qualified mortgage that provides for a balloon payment
as follows:

1.

The creditor satisfies the creditor requirements of section 1026.35(b)(2)(iii)(A),(B),
and (C), which require that: (§1026.43(f)(1)(vi))

A. During any of the three preceding calendar years, the crediter,extended more than
50 percent of its first-lien covered transactions on propgfties thatare located in
“rural” or “underserved” counties;

B. During the preceding calendar year, the creditogftogether with'its affiliates,
originated 500 or fewer first-lien covered transactiens; and

C. As of the end of the preceding calendar g€ar, the ereditor had total assets of less
than $2 billion (this threshold will adjust annually).

Makes a loan that meets the requirements, foragualified mortgage in section
1026.43(e)(2)(i)(A) (substantiallysequahpayments or ARMSs or step-rate mortgages
that do not increase the principal balance)u(e)(2)(ii) (loan term 30 years or less),
(e)(2)(iii) (points and fees under certaimthresholds), and (e)(2)(v) (income, assets, and
obligations are considered and verified), but without regard to the standards in
appendix Q: (81026.43(f) (1)(iv)(A));

Determines that the consumer can make all of the scheduled payments under the loan
and the monthly payments for all mortgage-related obligations (excluding the balloon
payment) frd@m thefconsumer’s current or reasonably expected income or assets (other
than the dwelling that$ecures the loan); (81026.43(f)(1)(ii))

Considerséat.or before consummation, the consumer’s monthly debt-to-income ratio
or residéal income and verifies the debt obligations and income used to determine
that ratiotin accordance with the repayment ability requirements of section
1026.43(c)(7), except that the calculation of the payment for determining the
consumer’s total monthly debt obligations in section 1026.43(c)(7)(i)(A) is based on
the scheduled payments for the balloon-payment qualified mortgage in accordance
with section 1026.43(f)(1)(iv)(A), together with the consumer’s monthly payments
for all mortgage-related obligations other than the balloon payment;
(81026.43(f)(21)(iii))

The legal obligation provides for:

i. Scheduled payments that are substantially equal, calculated using an amortization
period that does not exceed 30 years, with
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ii. An interest rate that does not increase over the term of the loan, and
ii. A loan term of five years or longer; (81026.43(f)(1)(iv)(A)-(C))

6. The loan was not subject to a forward commitment at consummation, except to a
person that satisfies the requirements of sections 1026.35(b)(2)(iii)(A), (B), and (C)
(i.e., small creditors serving rural or underserved counties).

b. Determine whether the balloon-payment qualified mortgage does not have qualified
mortgage status because it was subject to a forward commitment at consummation, or the
creditor has transferred it in any circumstances other than where the transfer was:

1. Three years or more after consummation;

2. To a creditor that satisfies the requirements of sectiong026.43(f)(1)(vi) of this section
(i.e., meets the definition of 1026.35(b)(2)(iii)(A)-(€), establishing criteria for small
creditors serving rural or underserved counties);

3. Made pursuant to a capital restoration plan @r other action'under 12 U.S.C. 18310, or
to actions or instructions of a conservatofyreceiver or bankruptcy trustee, or to orders
by or agreements with a state or federal govesnmental agency with jurisdiction to
examine the creditor; or

4. Due to a merger of the creditemwitn‘@another person or the acquisition of the creditor
by another person or anothér person.bythe creditor. (88§1026.43(f)(2)(i) and (iv))

NOTE: If a balloon-payment qualified‘mortgage has lost its qualified mortgage status, the
creditor must have complied with thesgeneral ability-to-repay requirements under
section 1026.43(c).

Temporary balloon-payment Qualified Mortgages Made By
Small Credipers'= Section 1026.43(e)(6)

a. Determine whethema creditor has complied with the ability-to-repay requirements of
section 1026.43(c) by making a qualified mortgage that meets the requirements of the
small creditordballoon-payment qualified mortgage definition in section 1026.43(f)
(above), except that the creditor requirement in section 1026.35(b)(2)(iii)(A) (operate
predominantly in a rural or underserved area) does not apply.

NOTE: This temporary qualified mortgage category applies only to loans that are
consummated on or before January 10, 2016.

Prepayment Penalties — Section 1026.43(Q)

a. Determine whether a mortgage is a covered transaction (which excludes HELOCs and
timeshares but, for purposes of the prepayment penalty provisions, includes reverse
mortgages, temporary loans, and loans made by certain community development, non-
profit, and other lenders otherwise excluded from ability-to-repay provisions under
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section 1026.43(a)). If yes, then the loan may not have a prepayment penalty unless:
1. Itisaqualified mortgage under sections 1026.43(e)(2), (e)(4), (e)(5), (e)(6), or (f);
2. The prepayment penalty is otherwise allowed by law;

3. The mortgage has an APR that cannot increase after consummation; and

4

. The loan is not a higher-priced mortgage loan, as defined in section 1026.35(a).
(81026.43(g)(1)).

NOTE: Covered transactions are generally prohibited from havinggtepayment penalties
unless certain conditions are met.

Determine if the prepayment penalty improperly exceeds the follewinggercentages of the
outstanding balance prepaid:

1. 2 percent during the first two years following coRsummation;
2. 1 percent during the third year following consummation; and
3. 0 percent thereafter. (81026.43(g)(2))

Determine whether a creditor offeringia consumer a mortgage with a prepayment penalty
has also offered the consumer apsalternative without a prepayment penalty and the
alternative: (81026.43(9)(3))

1. Has an APR that canp@tincrease after consummation and has the same type of
interest rate (fixed Or stepsrate) as the loan with a prepayment penalty;

2. Has the samegdloan termyasdhe loan with a prepayment penalty;
3. Satisfies,the peffodicpayment conditions under section 1026.43(e)(2)(i);

4. Satisfies the points and fees conditions under section 1026.43(e)(2)(iii), based on the
information known to the creditor at the time of the offer; and

5. s aloan for which the creditor has a good faith belief that the consumer likely
qualifies, based on the information known to the creditor at the time the creditor
offers the loan without a prepayment penalty. (§1026.43(g)(3))

Determine whether a creditor offering a loan with a prepayment penalty through a
mortgage broker:

1. Presents the mortgage broker an alternative covered transaction without a prepayment
penalty that satisfies the requirements of section 1026.43(g)(3) (see c. above); and

2. Establishes by agreement that the mortgage broker must present to the consumer an
alternative covered transaction without a prepayment penalty offered by the creditor
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that satisfies the requirements of section 1026.43(g) (see c. above); or another
creditor, if the other creditor offers a lower interest rate or a lower total dollar amount
of discount points and origination points or fees. (§1026.43(g)(4))

e. Determine whether a creditor that is a loan originator, as defined in section 1026.36(a)(1),
who presents a covered transaction with a prepayment penalty offered by another person
to whom the loan would be assigned after consummation also presents the consumer an
alternative covered transaction without a prepayment penalty that satisfies the
requirements of section 1026.43(g), offered by the assignee; or another person offering a
lower interest rate or a lower total dollar amount of origination discount points and points
or fees. (81026.43(g)(5))

Evasion of Minimum Standards for Loans Secured By a
Dwelling — Section 1026.43(h)

a. Determine whether the creditor has structured credit secured by adwelling that does not
meet the definition of open-end credit in section 2026.2(a)(20)4@s an open-end plan to
evade the requirements for minimum standards%er loans Secured by a dwelling.

High-Cost Mortgages, Reverse Moktgages, and Higher-
Priced Mortgages Loans — Sections*2026.32, 1026.33, and
1026.35

a. Determine whether the financial institution originates consumer credit transactions
subject to Subpart E of Regulatien Z; specifically, high-cost mortgages (81026.32),
reverse mortgages (81026.33),.and*higher-priced mortgage loans” (§1026.35).

b. In addition to reviewing high-ca@st mortgages, reverse mortgages, and higher-priced
mortgage loansdor compliance with requirements in other subparts of Regulation Z (for
example, disclosurg'timing’requirements under section 1026.19(a)), review such
mortgages'to ensureithefollowing:

1. Required disclosures are provided to consumers in addition to, not in lieu of, the
disclosures contained in other subparts of Regulation Z. (81026.31(a))

2. Disclosures are clear and conspicuous, in writing, and in a form that the consumer
may keep. (§1026.31(b))

3. Disclosures are furnished at least three business days prior to consummation or
account opening of a high-cost mortgage or a closed-end reverse mortgage
transaction (or at least three business days prior to the first transaction under an open-
end reverse mortgage). (81026.31(c))

4. Disclosures reflect the terms of the legal obligation between the parties.
(81026.31(d))
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C.

5.

If the transaction involves more than one creditor, that only one creditor provided the
disclosures. Where the obligation involves multiple consumers, ensure that the
disclosures were provided to any consumer who is primarily liable on the obligation.
Further, for rescindable transactions, verify that the disclosures were provided to each
consumer who has the right to rescind. (81026.31(¢))

The APR is accurately calculated and disclosed in accordance with the requirements
and within the tolerances allowed in section 1026.22 for closed-end credit
transactions and section 1026.6(a) for open-end credit plans. (81026.31(g))

For high-cost mortgages (81026.32), ensure that, in addition to other required disclosures,
the creditor discloses the following at least three business days gFior tojeonsummation or
account opening (See model disclosure at App. H-16):

1.
2. The APR. (§1026.32(c)(2))
3.
4

Notice containing the prescribed language. (§1026.32(c)(1))

Regular payment and balloon payment. (§1026.32(c)(3)).

For a closed-end credit transaction, the amount ofégular loan payment and the
amount of any balloon payment. The'disclosed regular payment should be treated as
accurate if it is based on an amountborrewed that is deemed accurate under section
1026.32(c)(5). (81026.32(c)(3))

For an open-end credit plan:

A. An example shewingdthe first minimum periodic payment for the draw period, the
first minimum periedic payment for any repayment period, and the balance
outstanding at the begimning of any repayment period. (§1026.32(c)(3)(ii)(A))

NOZLE: The example must be based on the assumption that the consumer borrows
the full creditiline at account opening and does not obtain any additional
extenstonsiof credit, that the consumer makes only the minimum periodic
payments during the draw period and any repayment period, and that the APR
used tercalculate the example payments remains the same during the draw period
and any repayment period. Creditors must provide the minimum period payment
example based on the APR, except that if an introductory APR applies, the
creditor must use the rate that will apply to the plan after the introductory rate
expires. (881026.32(c)(3)(ii)(A)-(C))

B. If the credit contract provides for a balloon payment, a disclosure of that fact and
an example showing the amount of the balloon payment based on the assumptions
described in the note above. (81026.32(c)(3)(ii)(B))

C. A statement that the example payments show the first minimum periodic
payments at the current annual percentage rate if the consumer borrows the
maximum credit available when the account is opened and does not obtain any
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additional extensions of credit, or substantially similar statement.
(81026.32(c)(3)(ii)(C))

D. A statement that the example payments are not the consumer’s actual payments
and that the actual minimum periodic payments will depend on the amount the
consumer borrows, the interest rate applicable to that period, and whether the
consumer pays more than the required minimum periodic payment, or a
substantially similar statement. (81026.32(c)(3)(ii)(D))

6. For variable rate transactions, a statement that the interest rate and monthly payment
may increase, and the amount of the single maximum monthly payment allowed
under the contract based on the maximum rate required to befdisclased under section
1026.30. (81026.32(c)(4))

7. For a closed-end credit transaction, the total amountdhe consumerwill borrow (the
face amount of the note) and if this amount includesfinanced gharges that are not
prohibited under section 1026.34(a)(10), that fa€t-his disclosure should be treated as
accurate if within $100 of the actual amountborrowed, For an open-end credit plan,
the credit limit for the plan when the accaunt 1§,0pened. (81026.32(c)(5))

d. For high-cost mortgages (81026.32), ensureythat the creditor follows these additional
rules concerning the disclosures requiked by, section 1026.32(c):

a. Determine if a new disclosufe 15 requited if, subsequent to providing the additional
disclosure but prior to consummatioh or‘account opening, the creditor changes any
terms that make the diselosures inagcurate. For example, if a consumer finances the
payment of premiums or other€¢harges as permitted under section 1026.34(a)(10) and,
as a result, the monthly*payment differs from the payment previously disclosed, re-
disclosure is séquired and afnew three-day waiting period applies. (§1026.31(c)(1)(i))

b. Determine if'acreditor’provides new disclosures by telephone when the consumer
initiateés a changeyin‘terms, then prior to or at consummation or account opening the
creditor mustyprovide new written disclosures and both parties must sign a statement
that these new disclosures were provided by telephone at least three days prior to
consummation or account opening. (81026.31(c)(1)(ii))

c. If aconsumer waives the right to a three-day waiting period to meet a bona fide
personal financial emergency, the consumer’s waiver must be a dated written
statement (not a pre-printed form) describing the emergency and bearing the signature
of all the consumers entitled to the waiting period (a consumer can waive only after
receiving the required disclosures and prior to consummation or account opening).
(81026.31(c)(1)(iii))

e. For high-cost mortgages (81026.32) determine that the creditor has not included any
of the following loan terms:
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1. A payment schedule that provides for a balloon payment (with exceptions).
(81026.32(d)(1)(i)-(iii))

2. Negative amortization. (§1026.32(d)(2))

3. Advance payments from the proceeds of more than 2 periodic payments.
(81026.32(d)(3))

4. Increased interest rate after default. (§1026.32(d)(4))

5. A rebate of interest, arising from a loan acceleration due to default, calculated by
a method less favorable than the actuarial method. (81026¢32(d)(5))

6. Prepayment penalty as defined in section 1026.32(b)(6)

7. A due-on-demand clause that permits the crediter to tefminate'the loan in advance
of maturity and accelerate the balance, except in casés of fraud or material
misrepresentation by the consumer, failurgfby the consumer to meet the
repayment terms of the agreement for any. outstanding balance, or action or
inaction by the consumer that adversély affects the creditor’s security interest in
the loan. (81026.32(d)(8))

f. For high-cost mortgages under sectiom,1026.32, determine that the creditor is not engaged
in the following acts and practices:

1. Home improvement contragcts — Paying a contractor under a home improvement
contract from the proeeeds 0f,a mortgage unless certain conditions are met.
(81026.34(a)(1))

2. Notice to assignee — Selling‘or otherwise assigning a high-cost mortgage without
furnishing the regllired statement to the purchaser or assignee. (§1026.34(a)(2))

3. Refinancing within®ne year of extending credit — Within one year of making a high-
cost.mortgage;.a creditor may not refinance any high-cost mortgage to the same
consumer into another high-cost mortgage that is not in the consumer’s interest. This
also applies to assignees that hold or service the high-cost mortgage. Commentary to
1026.34(a)(3) has examples applying the refinancing prohibition and addressing
“consumer’s interest.” (81026.34(a)(3))

4. Extending high-cost mortgage credit without regard to the consumer’s repayment
ability. (Temporary or bridge loans with a term of 12 months or less are exempt from
this requirement.) (81026.34(a)(4)):

i. For closed-end credit transactions that are high-cost mortgages, ensure the
creditor is complying with the repayment ability requirements set forth in section
1026.43
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ii. For open-end credit plans that are high-cost mortgages, ensure the creditor is not
extending credit without regard to the consumer’s repayment ability as of account
opening, including the consumer’s current and reasonably expected income, current
obligations, assets other than collateral, and employment. A creditor must determine
repayment ability for open-end high-cost mortgages by:

A. Verifying amounts of income or assets that it relies on to determine repayment
ability, including expected income or assets, by the consumer’s Internal
Revenue Service Form W-2, tax returns, payroll receipts, financial institution
records, or other third-party documents that provide reasonably reliable
evidence of the consumer’s income or assets.

B. Verifying the consumer’s current obligations, including any mortgage-related
obligations that are required by another credit @bligation undertaken prior to
or at account opening and secured by the same dwelling that secures the high-
cost mortgage.

iii. Alternatively determines whether the cre@ditor complies” with the repayment ability
requirement by:

A. Verifying repayment ability@swdescribed above;

B. Determining the consumer'Syrepayment ability by using the largest required
minimum periodic pa@yment based on the assumptions that:

i.  The consumer borrows the full credit line at account opening with no
additional extensionssef credit;

ii. Thegonsumer makes only required minimum periodic payments during
the draw pefiedand any repayment period

ilimylf the anpdial percentage rate can increase during the plan, the maximum
percentage rate that is included in the contract ; and

C. “Assessing the consumer’s repayment ability, taking into account at least one
of'the following: the ratio of total debt obligations to income (including any
mortgage-related obligations that are required by another credit obligation
undertaken prior to or at account opening, and are secured by the same
dwelling that secures the high-cost mortgage transaction, or the income the
consumer will have after paying debt obligations. (§1026.34(a)(4)).

5. Pre-loan counseling — Determine whether the creditor extending a high-cost
mortgage received written certification confirming that the consumer received
approved home ownership counseling after receiving the initial GFE or, for open-end
credit plans, the initial TILA disclosure required by section 1026.40, or if neither of
those disclosures are provided, after receiving the disclosures required by section
1026.32(c). (81026.34(a)(5)). Requirements include:
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i. Verify that home ownership counseling was not provided by an employee or
affiliate of the creditor

ii. If the creditor paid fees associated with homeownership counseling, confirm that
the payment was not contingent upon the consumer obtaining the high-cost
mortgage or receipt of a counseling certification

iii. Verify that the counseling certificate contains the name of the consumer, date of
counseling, name and address of the counselor, and statements required by section
1026.34(a)(5)(iv).

g. Late Fees — For high-cost mortgages, confirm that late payment.gharges are disclosed in
the terms of the loan contract or open-end credit agreement an@ that suchfees do not
exceed four percent of the amount past due. No such charge’may‘be imposed more than
once for a single late payment. (§81026.34(a)(8))

Higher-priced mortgage loans: Appraisals’

h. For higher-priced mortgage loans secured by principal dwelling that are not exempt under
section 1026.35(c)(2), determine whether the'¢reditor obtained a written appraisal from a
state-licensed or certified appraiser that sncludedia physical visit to the interior of the
dwelling. (81026.35(c)(3))

NOTE: Section 1026.35(c)(2) exempts severaltypes of loans from the appraisal
requirements, including qualified mortgages'under section 1026.43.

i. Determine whether the créditor 1§deemed to comply with the requirement by:

1. Ordering that the appratser perform the appraisal in conformity with the Uniform
Standards ofProfessionalAppraisal Practice and title XI of FIRREA and any
implementing, regulatigns. (81026.35(c)(3)(ii)(A))

2. Verifying throughthe National Registry that the appraiser who signed the appraiser’s
certificationmwas-a certified or licensed appraiser in the state in which the appraised
property,is located as of the date the appraiser signed the appraiser’s certification.
(81026.35(¢) (3)(ii)(B))

3. Confirming that the appraisal includes elements set forth in appendix N.
(81026.35(c)(i1)(3)(C))

4. Having no actual knowledge contrary to the facts or certifications contained in the
written appraisal.

! The higher-priced mortgage loans appraisal requirement was adopted pursuant to an interagency rulemaking conducted by the
Board, the CFPB, the FDIC, FHFA, NCUA and OCC. The Board codified the rule at 12 CFR 226.43, and the OCC codified the
rule at 12 CFR Part 34 and 12 CFR Part 164. There is no substantive difference among these three sets of rules.
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Assess whether the creditor exercised reasonable diligence in determining if a second
interior appraisal was necessary (see m. below for testing to verify second appraisal was
obtained when required). A creditor can exercise reasonable diligence by basing its
determination on written source documents such as:

1. A copy of the recorded deed from the seller.

A copy of a property tax bill.

A copy of any owner’s title insurance policy obtained by the seller.

A copy of the RESPA settlement statement from the seller’s acguisition.

A property sales history report or title report from a third-party reporting service.
Sales price data recorded in multiple listing servicest

Tax assessment records or transfer tax records@btainedfromlocal governments.

G N o g > w N

A written appraisal performed in compliancewith section 1026.35(c)(3)(i) for the
same transaction.

9. A copy of atitle commitment report detailingithe seller’s ownership of the property.
10. A property abstract.

For higher-priced mortgage loans that are not exempt under section 1026.35(c)(2) or
section 1026.35(c)(4)(viiydetermine whether a second written interior appraisal from a
state certified or licensed appraiser was both required and performed because the seller
acquired the property 180°days or less before the consumer’s purchase agreement, and the
sales price incredsed:

1. Greatergthan 10 percent over the previous purchase price, if acquired 90 or fewer days
priogto the consumer’s purchase agreement; or (81026.35(c)(4)(i)(A)) or

2. Greaterthan 20 percent over the previous purchase price, if acquired 91 to 180 days
prior to the.consumer’s purchase agreement. (81026.35(C)(4)(i)(B))

NOTE: Section 1026.35(c)(4)(vii) provides for eight exemptions from the second
appraisal requirement, such as for extensions of credit to finance the acquisition of
property from a local, state, or federal government agency.

For higher-priced mortgage loans (that are not exempt under section 1026.35(c)(2) or
section 1026.35(c)(4)(vii)) where the creditor is required to obtain a second interior
appraisal:

1. Confirm that the creditor obtained an appraisal from a different state certified or
licensed appraiser than the one who conducted the first appraisal. (81026.35(c)(4)(ii))
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2. Confirm that the creditor charged the consumer for only one of the appraisals.
(81026.35(c)(4)(v))

NOTE: Reviewing the HUD-1 may assist in identifying whether a second appraisal
fee was charged to the consumer.

3. For higher-priced mortgage loans that are not exempt under section 1026.35(c)(2),
determine that the creditor provided a written disclosure in a timely manner informing
consumers that an appraisal may be necessary and that there is a cost associated with
the appraisal, as specified in section 1026.35(c)(5)).

i. Disclosures must be provided to consumers within three Jgusiness days after
receipt of an application for a higher-priced mortgage 1@an. A creditor can meet
this requirement by placing the disclosure in the mail within three business days
after receipt of the application for a higher-priced'mortgage lean.
(81026.35(c)(5)(i1))

ii. If the loan becomes a higher-priced mortgage loan,during the application process,
but after initial receipt of the application, @creditar has three business days from
the time the loan became a higher priced,mortgage loan to provide the necessary
disclosure. (81026.35(c)(5)(ii))

4. Confirm that the creditor provided‘¢ensumers with a free copy of any written
appraisal performed in conpéction withya higher-priced mortgage loan that is not
exempt under section 1026.35(c)(2)8(81026.35(c)(6))

i. Determine whether the creditor1s providing consumers with a copy of their
appraisal(s) no lategthanthree business days prior to consummation of the loan;
(81026.35(€)(6)(11)(A)).or

ii. If the loamyisfnot cansummated, determine whether the creditor is providing
copsumers With@ copy of the appraisal(s) within 30 days after determining that
the loanwill not be consummated. (81026.35(c)(6)(ii)(B))

Higher-priced mortgage loans: Escrow Accounts

m. For most higher-priced mortgage loans secured by a first lien on a principal dwelling
escrow accounts must be established before consummation for property taxes and
premiums for mortgage-related insurance required by the creditor. (§1026.35(b)(1))

n. For higher-priced mortgage loans where the creditor did not establish an escrow account,
determine whether the transaction or the creditor would fall into an exemption.
(81026.35(b)(2))

1. Is the transaction secured by shares in a cooperative (81026.35(b)(2)(i)(A));

2. s the transaction to finance the initial construction of the dwelling
(81026.35(b)(2)(i)(B));
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3. s the transaction a temporary or “bridge” loan with a term less than 12 months
(81026.35(b)(2)(1)(C));

4. Is the transaction a reverse mortgage transaction under section 1026.33
(81026.35(b)(2)(i)(D));

NOTE: There is a limited exemption for transactions secured by a dwelling in a
condominium, planned unit development, or other “common interest community”
where a dwelling ownership requires participation in a governing association that is
obligated to maintain a master insurance policy insuring all dwellings. In these
common interest communities, creditors must maintain an escrow account for the
payment of taxes only. (81026.35(b)(2)(ii))

5. Does the creditor, or loan originator, qualify for an exemptiomunder sections
1026.35(b)(2)(iii)(A)-(D):

i.  During any of the three preceding calendamyears, it made over half its covered
transactions in counties that meet thedefinition ofrural” or “underserved” as
laid out in section 1026.35(b)(2)(iv);

ii.  Together with any affiliates,4t.did notynmake more than 500 covered
transactions in the preceding calendaryear;

iii. It had less than $2 billiow in total assets as of the end of the preceding calendar
year; and

iv. Neither the gréditor ner. its@ffiliate maintains an escrow account of the type
described in section®2026.35(b)(1) for any extension of consumer credit
secureddoy real property or a dwelling that the creditor or its affiliate currently
servjges, other than:

1. JEserow accaunts established for first-lien higher-priced mortgage loans on or
after Aprilid, 2010, and before January 1, 2014; or

2. “Bscrow accounts established after consummation as an accommodation to
distressed consumers to assist such consumers in avoiding default or
foreclosure.

NOTE: The asset threshold will adjust automatically each year, based on the year-
to-year change in the average of the Consumer Price Index for Urban Wage
Earners and Clerical Workers, not seasonally adjusted, for each 12-month period
ending in November, with rounding to the nearest million dollars (see comment
35(b)(2)(iii)-1.iii for the current threshold).

0. Evasion of requirements: Ensure that the creditor does not structure a higher-priced
mortgage loan as an open-end plan (“spurious open-end credit”) to evade the
requirements of Regulation Z. (§1026.35(d))
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Prohibited Payments to Loan Originators

a. Determine that, in connection with a closed-end consumer credit transaction secured by a
dwelling,® no loan originator receives and no person pays to a loan originator, directly or
indirectly, compensation® that is based on:

NOTE: The term “loan originator” means, a person who, in expectation of direct or
indirect compensation or other monetary gain or for direct or indirect compensation or
other monetary gain: takes an application, offers, arranges, assists a consumer in
obtaining or applying to obtain, negotiates, or otherwise obtains or makes an extension of
consumer credit for another person; or through advertising or othefmeans of
communication represents to the public that such person can ogwill perform any of these
activities. The term “loan originator” includes an employee, agent, or contractor of the
creditor or loan originator organization if the employee, agent, or eentractor meets this
definition. The term “loan originator” also includes a cfeditarfthat engages in loan
origination activities if the creditor does not financethe transactign at consummation out
of the creditor’s own resources, including by drawing oma bena fide warehouse line of
credit or out of deposits held by the creditor.

NOTE: A person is not a loan originator whaydoesynot take a consumer credit
application or offer or negotiate credittermsravailable from a creditor to that
consumer based on the consumer’sifinaneial characteristics, but who performs purely
administrative or clerical tasks'on behalf of’a person who does engage in such
activities. An employee of a manufactured home retailer who does not take a
consumer credit applicationyoffer of negotiate credit terms, or advise a consumer on
credit terms is not adoan originater. For purposes of section 1026.36(a), “credit
terms” include rateS, fees orether costs, and a consumer’s financial characteristics
include any fagtors that may‘influence a credit decision, such as debts, income, assets
or credit history.

1. Atermfof-atransaction, the terms of multiple transactions by an individual loan
originatorsor.the terms of multiple transactions by multiple individual loan
originators, or

NOTE: For purposes of section 1026.36(d)(1) only, a “term of a transaction” is any
right or obligation of the parties to a credit transaction. The amount of credit extended
is not a term of a transaction or a proxy for a term of a transaction, provided that
compensation received by or paid to a loan originator, directly or indirectly, is based
on a fixed percentage of the amount of credit extended; however, such compensation
may be subject to a minimum or maximum dollar amount. (81026.36(d)(1)(ii))

8 Sections 1026.36(d) and (e) do not apply to a home-equity line of credit subject to section 1026.40 or to a loan that is secured
by a consumer’s interest in a timeshare plan described in 11 U.S.C. 101(53D). (81026.36(b))

o Compensation includes salaries, commissions, and any financial or similar incentive, such as an annual or periodic bonus or
awards of merchandise, services, trips, or similar prizes. See 12 CFR §1026.36(a)(3) and comment 1026.36(a)-5.

89



2. A proxy™® for a term of a transaction. (§1026.36(d)(1)(i))

b. Determine that a loan originator that receives a contribution to a defined contribution,
tax-advantaged plan that meets the applicable requirements of the Internal Revenue Code
does not receive a contribution that is directly or indirectly based on the terms of the
individual loan originator’s transactions. (81026.36(d)(1)(iii))

c. Determine whether an individual loan originator receives compensation pursuant to a
non-deferred, profits-based compensation plan only if:

1. The compensation paid to an individual loan originator is not directly or indirectly
based on the terms of that individual loan originator’s transaettonsithat are subject to
section 1026.36(d); and

2. At least one of the following conditions is satisfied:

i. The compensation paid to an individual loan.originator dees not, in the aggregate,
exceed 10 percent of the individual loan @figinator’s tetal compensation
corresponding to the time period for which the compensation under the non-
deferred profits-based compensation plan i1spaidior

ii. The individual loan originator was,a l6amoriginator for ten or fewer transactions
consummated during the 12-menth ‘period preceding the date of the compensation
determination.

Prohibition on Dual Compensation

a. If any loan originator receivesseompensation directly from a consumer in a closed-end
consumer credit transaction secured by a dwelling, determine that (81026.36(d)(2)):

1. No loan originator‘receives compensation, directly or indirectly, from any person other
than the.gansumer in_génnection with the transaction (81026.36(d)(2)(i)(A)(1)) except
that afloan Originater organization may receive compensation from a consumer and pay
compensatiomiteyits individual loan originator ; and

2. No persomwho knows or has reason to know of the consumer-paid compensation to
the loan originator (other than the consumer) pays any compensation to a loan
originator, directly or indirectly, in connection with the transaction.
(81026.36(d)(2)(1)(A)(2))

NOTE: Loan originator organizations are permitted to compensate their employees if
the organization receives compensation directly from a consumer, subject to the
prohibition on payments to loan originators in section 1026.36(d)(1).

10 . . Lo Lo . . .
A factor that is not itself a term of a transaction is a proxy for a term of the transaction if the factor consistently varies with

that term over a significant number of transactions, and the loan originator has the ability, directly or indirectly, to add, drop, or
change the factor in originating the transaction. (§1026.36(d)(1)(i))
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Prohibition on Steering

a. Determine that, in connection with a consumer credit transaction secured by a dwelling, a
loan originator does not direct or “steer” a consumer to consummate a transaction based
on the fact that the originator will receive greater compensation from the creditor in that
transaction than in other transactions the originator offered or could have offered to the
consumer, unless the consummated transaction is in the consumer’s interest.
(81026.36(e)(1))

NOTE: The rule provides a safe harbor to facilitate compliance with the prohibition on
steering in section 1026.36(e)(1). The loan originator is deemed to_comply with the anti-
steering prohibition if the consumer is presented with loan options thatimeet all of the
followinlgl conditions for each type of transaction in which the‘eé@nsumeriexpressed an
interest:

1. The loan originator obtains loan options from a significant number of the creditors
with which the originator regularly does business‘and, for. each type of transaction in
which the consumer expressed an interest, pfesents the consumer with loan options
that include (81026.36(e)(3)(i)):

I. The loan with the lowest interestiraie;(§1026.36(e)(3)(i)(A))

ii. The loan with the lowest interesgrateiwithout negative amortization, a prepayment
penalty, interest-only payments, aballoon payment in the first seven years of the
life of the loan, a demand featur@, shared equity, or shared appreciation; or, in the
case of a reverse mertgage, a loan without a prepayment penalty, or shared equity
or shared appregiation;.and{(81026.36(e)(3)(i)(B))

iii. The loan with the lowest total dollar amount of discount points, origination points
or originationdees (or, 1f two or more loans have the same total dollar amount of
discount peints, okigination points or origination fees, the loan with the lowest
intérestrrate that'has the lowest total dollar amount of discount points, origination
pointsfomerigination fees). (81026.36(¢)(3)(i)(C))

2. The loanderiginator has a good faith belief that the options (presented to the consumer
that are set forth, above) are loans for which the consumer likely qualifies.
(81026.36(e)(3)(ii))

3. For each type of transaction, if the originator presents to the consumer more than
three loans, the originator highlights the loans that satisfy options 1.i, 1.ii, and 1.iii
above. (81026.36(e)(3)(iii))

1 The term “‘type of transaction’”’ refers to whether: (i) A loan has an APR that cannot increase after consummation; (ii) A loan
has an APR that may increase after consummation; or (iii) A loan is a reverse mortgage. (§1026.36(e)(2))
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NOTE: If the requirements set forth in section 1026.36(e) are met, the loan originator
can, without steering, present fewer than three loans. (81026.36(e)(4))

Loan Originator'? Qualifications and Documentation

a. Determine whether the loan originator organization complies with all applicable state law
requirements for legal existence and foreign qualification. (§1026.36(f)(1))

b. Determine whether the loan originator organization ensures that individual loan
originators who work for it (e.g., employees, under a brokerage agreement) are licensed
or registered as required by the Secure and Fair Enforcement for Martgage Licensing Act
of 2008 (SAFE Act), its implementing regulations (12 CFR §8100/ and,1008), and any
state SAFE Act law. (81026.36(f)(2))

c. For individual loan originators who are its employees an@ whasare net'required to be
licensed and are not licensed as a loan originator under section 1008.103 or state SAFE
Act implementing law, determine whether the loans@riginatQr, organization, prior to
allowing the individual to act as a loan originater:

1.

Obtained a copy of the individual’s backgreundeheek through the Nationwide
Mortgage Licensing System and Registry.(NMLSR) or a criminal background check
from a law enforcement agency arcommercialservice; (81026.36(f)(3)(i)(A))

Obtained a credit report froma consumer reporting agency in compliance with FCRA
section 604(b); (81026.36(f)(3)(i)(B))

Obtained informatiof from thesNIMILSR, or from the individual as applicable, about
administrative, civil, orgeriminal findings against the individual,
(81026.36(f)(3)(1)(C))

Determinedon the basis of obtained information or any other information reasonably
availablethat the,individual has not been convicted of, plead guilty or nolo
conténdere to a felony in a domestic or military court during the preceding seven year
periody(81026.36(f)(3)(ii)(A)(1))

Determined on the basis of obtained information or any other information reasonably
available that the individual has not been convicted of, plead guilty or nolo
contendere to a felony involving an act of fraud, dishonesty, breach of trust, or money
laundering, at any time; (81026.36(f)(3)(ii)(A)(1))

Confirmed that if the individual has a felony conviction and is employed as an
individual loan originator, that the FDIC (or FRB, as applicable), NCUA, or Farm
Credit Administration has provided consent to employ the individual under their own
statutory authorities; (81026.36(f)(ii)(A)(2) (iii))

12 For the purposes of §81026.36(f) and (g), all creditors are loan originators.
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d. Verify that the loan originator organization and individuallean originator include their
names and NMLSR IDs on all required loan documentationgineluding: (81026.36(g))

7. Confirmed that the individual demonstrated financial responsibility, character, and

general fitness such as to warrant a determination that the individual loan originator
will operate honestly, fairly, and efficiently; (81026(f)(3)(ii)(B))

Provides periodic training covering federal and state law requirements that apply to

the individual loan originator’s loan origination activities. (81026.36(f)(3)(iii))

NOTE: Paragraph (c) only applies to an individual loan originator hired on after
January 1, 2014 (or an individual loan originator the loan originator organization
hired before this date but for whom there were no applicable statutory or regulatory
background standards in effect at the time of hire or used to screen the individual) or

an individual loan originator regardless of when hired who,dased on reliable
information known to the loan originator organization, likely, does not meet the
qualification standards.

1. The credit application;
2. The note or loan contract; and

3. The security instrument.

Policies and Procedures for Depository Institutions to
Ensure and Monitor Compliapce

a. Verify that loan originator.erganizations that are depositories (including credit unions)

Prohibition on Mandatory Arbitration Clauses and Waiver

have established and maintain written policies and procedures reasonably designed (i.e.,
appropriate to the natufe, size, complexity and scope of the mortgage lending activities of
the depository andts suhsidiaries) to ensure that the depository, its subsidiaries and their

collectiveemployees,camply with the loan originator requirements of section
1026.36(d)—(g)=(81026.36(j))

of Certain Consumer Rights

a. Verify that the contract or other agreement for a consumer credit transaction secured by a

b.

dwelling (including a home equity line of credit secured by the consumer’s principal

dwelling) does not include terms that require arbitration or any other non-judicial

procedure to resolve any controversy or settle any claims arising out of the transaction.

(81026.36(h)(1))

Verify that the contract or other agreement relating to a consumer credit transaction

secured by a dwelling (including a home equity line of credit secured by the consumer’s
principal dwelling) has not been applied or interpreted to bar a consumer from bringing a
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claim in court pursuant to any provision of law for damages or other relief in connection
with any alleged violation of any federal law. (§1026.36(h)(2))

Prohibition on Financing Credit Insurance

a. Determine that the creditor does not finance, directly or indirectly, premiums or fees for
credit insurance (including credit life, credit disability, credit unemployment, or credit
property insurance, or any other accident, loss-of-income, life, or health insurance or
direct or indirect payment for debt cancellation/suspension) on the transaction secured by
a dwelling (including a home equity line of credit secured by a principal dwelling).
(81026.36(i))

NOTE: Credit unemployment insurance is not subject to this prohibition where the
premiums are reasonable, the creditor receives no direct or indirect compensation in
connection with the premiums, and the premiums are paid @nder a'Separate insurance
contract and are not paid to an affiliate of the creditor. Additignally, thits prohibition does not
apply to credit insurance that is paid in full monthly.

Negative Amortization Counseling

a. Verify that the creditor received documentatien,that first-time borrowers received pre-
loan counseling from a HUD certifieor approved counselor on each negative amortizing
mortgage loan to prior to originating thelloan:%81026.36(k))

NOTE: This restriction does not apply to reverse mortgages covered under section
1026.33 or transactions seeured'by a timeshare plan. For more information, please see the
commentary to section/1026.36(k).

Servicing Requirements tor Certain Home Mortgages
Subject to Subpart E

a. Determine whether the creditor, assignee, or servicer provides consumers with reasonably
prompt perigdic statements for closed-end loans secured by a dwelling. (§1026.41)

NOTE: This‘tequirement does not apply to reverse mortgages under section 1026.33,
timeshare plans, fixed-rate loans where the servicer currently provides consumers with
coupon books that contain account payment, fees, and contact information specified
under section 1026.41(e)(3), small servicers under section 1026.41(e)(4) or, as specified
in section 1026.41(e)(5) for mortgages while the consumer is a debtor in bankruptcy
under Title 11 of the US Code. A small servicer is defined as either a servicer that,
together with any affiliates, services 5,000 or fewer loans, for all of which the servicer or
any affiliate is the creditor or assignee or a servicer that is a housing finance agency
under 24 CFR 226.5. Small servicer status is based on the loans serviced by the servicer
and any affiliates as of January 1 for the remainder of the year. Servicers that cease to
qualify as a small servicer will have the later of six months after the date they ceased to
qualify, or until the next January 1 to come into compliance.
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NOTE ALSO: When examining a creditor or assignee that continues to own the loan, or
a servicer, if the entity states that another entity has the obligation to provide the
disclosures, examiners should determine whether the examined entity takes steps to
ensure that the other party (a creditor, assignee, or servicer) is complying with the
obligation to provide the disclosures.

. Verify that the periodic statements contain:

1.

The payment due date; the amount of any late payment fee, and the date on which
that fee will be imposed; and the amount due (the latter shown more prominently than
other disclosures on the page and, if the transaction has multiple payment options, the
amount due under each of the payment options), grouped togethern, close proximity
to each other and located at the top of the first page; (§1026:41(d)(1))

The monthly payment amount, including a breakdown of hew it\will be applied to
principal, interest, and escrow, and if a mortgage loamhas multiple payment options
along with information regarding how each payment wilhaffect the principal, a
breakdown of each of the payment options;dhe total sSum of any fees or charges
imposed since the last statement; and anygpayment amount past due, grouped together
in close proximity to each other and locatediat theytop of the first page.
(81026.41(d)(2))

The total of all payments received Since the last statement, including a breakdown
showing how the payment @as appliedto principal, interests, escrow, fees. and
charges, and any amount sent to a suspense or unapplied funds account grouped
together in close proximity t@eachsther and located at the top of the first page;
(81026.41(d)(3)(1))

The total of all'payments received for the calendar year, including a breakdown of
how those payments were applied to principal, interest, escrow, fees. and charges and
any ameunt cufrentlygeld in a suspense or unapplied funds account, grouped together
in clese proximityyto each other and located at the top of the first page;
(81026.44()(3)(i1))

A list of transaction activity that occurred since the last statement, including the date,
amount, and brief description of the transaction. Transaction activity includes any
activity that caused a credit or debit to the amount currently due; (81026.41(d)(4))

For statements where a partial payment was received and the creditor or servicer held
the partial payment in a suspense or unapplied funds account, information explaining
what must be done for the funds to be applied to the balance, located on the front
page or a separate page of the statement or in a separate letter; (81026.41(d)(5))

A toll-free number, and if applicable, an email address, that consumers may use to
obtain account information located on the front page; (81026.41(d)(6))

The amount of the outstanding principal balance; (§1026.41(d)(7)(i))
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C.

9. The current interest rate for the mortgage; (81026.41(d)(7)(ii))
10. The date that the interest may change (if applicable); (81026.41(d)(7)(iii))

11. Information regarding whether the loan contains a prepayment penalty;
(81026.41(d)(7)(iv))

12. The web address to the CFPB or HUD’s list of homeownership counselors or
counseling organizations and HUD’s toll-free telephone number to obtain contact
information for counselors or counseling organizations; (81026.41(d)(7)(v))

13. For consumers more than 45 days delinquent, creditors, assigneesyor servicers also
must provide on the first page or on a separate page of the statementior in a separate
letter:

i. The date that the consumer’s account became déelinquent; (81026.41(d)(8)(i))

ii. A notification of the possible risks, such as'foreelosuregand expenses that may
occur if the consumer does not become €urrent; (81026.41(d)(8)(ii))

iii. An account history showing the shorteref theyprevious six months or from the
time the account was last current, thesamount of payment that is past due from
each billing cycle; (81026.41(d)(8)(iii))

NOTE: If any paymentavas accepted as a full payment, the creditor or servicer
must show that the payment was credited to the consumer’s account and the date
that the payment was credited.

iv. A notice indicatings@ny loss mitigation program that the consumer has agreed to;
(81026.41(d)(8)(iv))

v. A notice ‘afawhether the servicer has initiated foreclosure proceedings;
(82026.41(d)(8)(v))

vi. Thegdotal payment amount needed to bring the account current; and
(81026.41(d)(8)(vi))

vii. A reference to homeownership counseling information required under section
1026.41(d)(7)(v). (81026.41(d)(8)(vii))

For high-cost mortgages, ensure the creditor or servicer does not charge any fee to
modify, renew, extend, or amend a high-cost mortgage, or to defer any payment due
under the terms of the mortgage. (81026.34(a)(7))

For high-cost mortgages, determine whether the creditor or servicer charged a late
payment greater than four percent of the payment past due. (81026.34(a)(8)(i))

For high-cost mortgages, determine that the creditor or servicer did not impose any late
fee or delinquency charge in connection with a payment, when the only delinquency was

96



attributable to late fees or delinquency charges assessed on an earlier payment, and the
payment is otherwise a full payment for the applicable period and is paid on its due date
or within any applicable grace period (881026.34(a)(8)(iii)).

For high-cost mortgages, determine whether the creditor or servicer assessed any fees for
providing consumers with a payoff statement related to the high-cost mortgage.
(81026.34(a)(9))

NOTE: Creditors or servicers are permitted to assess a processing fee if the payoff
statement is provided by courier or by fax, the fee is comparable to fees for similar
services provided for non-high-cost mortgages, and the creditor or servicer discloses that
payoff statements are available by an alternative method free ofd€hargeaAdditionally,
within a calendar year, if the creditor or servicer has already provided four payoff
statements in compliance with section 1026.34(a)(9), it may asseSSyfeesffor additional
statements.

For high-cost mortgages, determine that the creditoFomservieerqds providing payoff
statements within five business days after receiving a request from the consumer (or
consumer’s authorized representative). (§1026.34(a)(9)(v))

For higher-priced mortgage loans that afessubjectto the escrow account requirements,
ensure the creditor or servicer maintains the,consumer’s escrow account for a minimum
of five years after consummation_of thedlean,unless: (1026.35(b)(3))

1. The creditor or servicer terminated the escrow account upon termination of the
underlying debt obligation (81026.35(b)(3)(i)(A)); or

2. The creditor or servicerterminated the escrow account upon request from the
consumer, nogarlier than five years after consummation of the loan.
(81026.35(0)(3)(1)(B))

NOTE# Upon reguest from the consumer, the creditor or servicer must verify that the
unpaid principal balance of the higher-priced mortgage loan is less than 80 percent of
the original valUe of the property securing the loan and that the consumer is not
delinquent,or in default on the loan, prior to cancelling the escrow account.
(81026.35(b)(3)(i1))

For consumer credit transactions secured by a consumer’s principal dwelling, determine
that the creditor or servicer credited consumer’s periodic payments as of the date the
payment was received or ensured that any delay in crediting did not result in any charge
to the consumer or in the reporting of any negative information to a consumer reporting
agency. (881026.34(a)(8)-(9) and 1026.36(c)(1)(i))

For consumer credit transactions secured by a consumer’s principal dwelling, determine
whether the creditor or servicer uses a suspense or unapplied payment account for partial
payments.
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1. For creditors or servicers that use suspense or unapplied payment accounts for
consumers’ partial payments, verify that the creditor or servicer discloses to
consumers that amount held in the suspense account on the periodic statement
required by section 1026.41(d)(3) if one is required (81026.36(c)(1)(ii)(A)); and

2. Verify that creditors or servicers credit a periodic payment to the consumer’s account
once the amount in the suspense account equals a periodic payment.
(81026.36(c)(1)(ii)(B))

k. For consumer credit transactions secured by a consumer’s principal dwelling, and for
creditors or servicers that accept non-conforming payments from consumers, verify that
the creditor or servicer credited the non-conforming payment toghe consumer’s account
as of five days after receipt of the payment. (§1026.36(c)(1)(ii1))

I. Determine whether there were any of the following prohibiteddcts @rpractices in
connection with credit secured by a consumer’s principalidwellings(81026.36(c)):

1. Imposing on the consumer any late fee or delinquency,charge in connection with a
payment, when the only delinquency was,attributable to late fees or delinquency
charges assessed on an earlier payment, andhthe"payment is otherwise a periodic
payment for the applicable period anduisgeceived on its due date or within any
applicable courtesy period (§1026:36(€)(2)); or,

m. For consumer credit transactions'securedy a dwelling (including a home equity line of
credit secured by a dwelling), verify that the creditor, assignee, or servicer provided,
within a reasonable time, but n@)later than seven business days after receiving a written
request from the consumer or_persofA‘acting on behalf of the consumer, an accurate
statement of the total outstanding balance that would be required to pay the consumer’s
obligation in full@s of a specifi¢ date except when a delay is because a loan is in
bankruptcy or forecl@sure, the loan is a reverse or shared appreciation mortgage, or
because of amnatural disaster, in which case the payoff statement must be provided within
a reasonable period ofdime. (§81026.36(b) and (c)(3))

Valuation Independence

a. Determine that the covered person did not attempt to directly or indirectly cause the value
assigned to the consumer’s principal dwelling to be based on any factor other than the
independent judgment of a person that prepares valuations. Examples of such attempts
include (81026.42(c)):

1. Seeking to influence a person that prepares a valuation to report a minimum or
maximum value for the consumer’s principal dwelling;

2. Withholding or threatening to withhold timely payment to a person that prepares a
valuation or performs valuation management functions because the person does not
value the consumer’s principal dwelling at or above a certain amount;
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3. Implying to a person that prepares valuations that current or future retention of the
person depends on the amount at which the person estimates the value of the
consumer’s principal dwelling;

4. Excluding a person that prepares a valuation from consideration for future
engagement because the person reports a value for the consumer’s principal dwelling
that does not meet or exceed a predetermined threshold; and

5. Conditioning the compensation paid to a person that prepares a valuation on
consummation of the covered transaction.

Determine that the valuation does not materially misrepresent the®value,of the consumer’s
principal dwelling. (§1026.42(c)(2)(i))

NOTE: A misrepresentation is material if it is likely to significantlyyaffect the value
assigned to the consumer’s principal dwelling. A bona fide efror shall not be a
misrepresentation.

Determine that a valuation was not falsified or materially\altered. (81026.42(c)(2)(ii))

NOTE: An alteration is material if it is likely to'signtficantly affect the value assigned to
the consumer’s principal dwelling.

Determine that the covered persomsgoes ot induce a person to materially misrepresent or
falsify the value of a consumer’s principal dwelling (in violation of section
1026.42(c)(2)(i) or (ii)). (81026.42(c)(2)(iii))

Prohibition on conflicts of interest. TO the extent applicable, determine that the person
who prepared the valuations or performed the valuation management functions for a
covered transaction did notyhave a direct or indirect interest, financial or otherwise, in the
property or transaction for which the valuation is or will be performed.
(81026.42(d)(@d)(1))

NOTE:"No persemwiolates this section solely because that the person is an employee or
affiliate of'the creditor, or provides a settlement service in addition to preparing
valuations orperforming valuation management functions, or based solely on the fact that
the person’s affiliate performs another settlement service, as long as the conditions
discussed below ((f), (g), and (h)) are met If they are not met, whether the conflicts of
interest provisions are violated by the above persons or entities depends on all of the facts
and circumstances. In other words, the conditions in (f), (g), and (h) are a safe harbor, but
not required.

For any consumer credit transaction secured by the consumer’s principal dwelling in
which the creditor had assets of more than $250 million as of December 31st for both of
the past two calendar years, determine that a person subject to section 1026.42(d)(1)(i)
who is employed by or affiliated with the creditor does not have a conflict of interest in
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violation of section 1026.42(d)(1)(i) based solely on the person’s employment or affiliate
relationship with the creditor if (§1026.42(d)(2)):

1. The compensation of the person preparing a valuation or performing valuation
management functions is not based on the value arrived at in any valuation;

2. The person preparing a valuation or performing valuation management functions
reports to a person who is not part of the creditor’s loan production function, as
defined in section 1026.42(d)(5)(i), and whose compensation is not based on the
closing of the transaction to which the valuation relates; and

3. No employee, officer or director in the creditor’s loan produeftonunction, as defined
in section 1026.42(d)(5)(i), is directly or indirectly involved.in selecting, retaining,
recommending or influencing the selection of the persofrto prepare avaluation or
perform valuation management functions, or to be in€ludedin omexcluded from a list
of approved persons who prepare valuations or performgvaluation management
functions.

For any covered transaction in which the creditorthad assets of $250 million or less as of
December 31st for either of the past two calendar yearsgdetermine that a person subject
to section 1026.42(d)(1)(i) who is emplayedsby onaffiliated with the creditor does not
have a conflict of interest in violatiomof seetion 1026.42(d)(1)(i) based solely on the
person’s employment or affiliate relationshipiwith the creditor if (81026.42(d)(3)):

1. The compensation of the person preparing a valuation or performing valuation
management functionssis nobbasedthe value arrived at in any valuation; and

2. The creditor requires thatany employee, officer or director of the creditor who orders,
performs, or reviews a valuation for a covered transaction abstain from participating
in any decigion to@pprove, not approve, or set the terms of that transaction.

For any cavered transaction, determine that a person who prepares a valuation or
perform8§ valuation management functions in addition to performing another settlement
service fogthe transaction, or whose affiliate performs another settlement service for the
transaction, dees not have a conflict of interest in violation of section 1026.42(d)(1)(i) as
a result of the person or the person’s affiliate performing another settlement service for
the transaction if (81026.42(d)(4)):

1. The creditor had assets of more than $250 million as of December 31st for both of
the past two calendar years and the conditions in paragraph (d)(2)(i)-(iii) are met;
or

2. The creditor had assets of $250 million or less as of December 31st for either of
the past two calendar years and the conditions in paragraph (d)(3)(i)-(ii) are met.

If the creditor did know at or before consummation of a violation of sections 1026.42(c)
or (d) in connection with a valuation, determine that the creditor did not extend credit
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based on the valuation, unless the creditor documented that it acted with reasonable
diligence to determine that the valuation did not materially misstate or misrepresent the
value of the consumer’s principal dwelling. (81026.42(e))

NOTE: For purposes of section 1026.42(e), a valuation materially misstates or
misrepresents the value of the consumer’s principal dwelling if the valuation contains a
misstatement or misrepresentation that affects the credit decision or the terms on which
credit is extended.

J.  Customary and reasonable compensation. For any covered transaction, determine that the
creditor and its agents compensated a fee appraiser for performing appraisal services at a
rate that is customary and reasonable for comparable appraisal sérvicesyperformed in the
geographic market of the property being appraised. (81026.42(%)(1))

NOTE: For purposes of section 1026.42(f), “agents” of the creditordenot include any
fee appraiser as defined in section 1026.42(f)(4)(i). An “agent” could be an appraisal
management company to which the creditor has qutsoutrcedthea/aluation function.

k. If the creditor reasonably believes an appraiser has not camplied with the Uniform
Standards of Professional Appraisal Practice omethical @r professional requirements for
appraisers under applicable state or federahstatutes,or regulations, determine that the
creditor referred the matter within a reasonable pertod of time to the appropriate state
agency if the failure to comply is.material. (82026.42(g)(1))

NOTE: For purposes of section 1026.42(g), a failure to comply is material if it is likely to
significantly affect the value assigned to'the consumer’s principal dwelling.

Open-End Credit Tramsactional Testing Procedures

a. For each open-egnd credit product tested, determine the accuracy of the disclosures by
comparing the diselosure vith the contract and other financial institution documents.
(81026.5(€))

b. Review thedinancial institution’s policies, procedures, and practices to determine
whether it provides appropriate disclosures for creditor-initiated direct mail applications
and solicitations to open charge card accounts, telephone applications and solicitations to
open charge card accounts, and applications and solicitations made available to the
general public to open charge card accounts. (81026.60(b), (c), and (d))

c. Determine for all home equity plans with a variable rate that the APR is based on an
independent index. Further, ensure home equity plans are terminated or terms changed
only if certain conditions exist. (§1026.40(f))

d. Determine that, if any consumer rejected a home equity plan because a disclosed term
changed before the plan was opened, all fees were refunded. Verify that non-refundable
fees were not imposed until three business days after the consumer received the required
disclosures and brochure. (§1026.40(g) and (h))
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Review consecutive periodic billing statements for each major type of open-end credit
activity offered (overdraft and home-equity lines of credit, credit card programs, etc.).
Determine whether disclosures were calculated accurately and are consistent with the
initial disclosure statement furnished in connection with the accounts (or any subsequent
change in terms notice) and the underlying contractual terms governing the plan(s).

Determine whether the consumer was given notice of the right to reject the significant
change, with the exception of:

1. Anincrease in the required minimum periodic payment (81026.9(c)(2)(iv)(B)),
2. Achange in the APR (81026.9(c)(2)(iv)(B)),

3. A change in the balance computation method necessary4o camply with section
1026.54, which sets forth certain limitations on the imposition of finance charges as a
result of a loss of a grace period, or

4. Increase in fee pursuant to evaluation under séction 202652 or adjustment to safe
harbors

5. Increase in fees previously reduced under SCRA

6. When the change results from théerediter not receiving the required minimum
periodic payment within 60 days afteérthe'due date for that payment.
(81026.9(c)(2)(iv)(B))

Determine that the creditemdid net increase the rate applicable to the consumer’s account
to the penalty rate if the outstanding balance did not exceed the credit limit on the date set
forth in the notice. (81026'9(g)(4))

Determine, for€ach type of open-end rescindable loan being tested, the appropriate
number of cepies'of the rescission notice are provided to each person whose ownership
interest is‘or will be'subject to the security interest and perform the procedures 12, 13,
and 14 underClosed-End Credit section. (81026.15(b), (c) and (e))

Additional variable rate testing: Verify that when accounts were opened or loans were
consummated that loan contract terms were recorded correctly in the financial
institution’s calculation systems (e.g., its computer). Determine the accuracy of the
following recorded information:

1. Index value,

2. Margin and method of calculating rate changes,
3. Rounding method, and
4

. Adjustment caps (periodic and lifetime).
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Using a sample of periodic disclosures for open-end variable rate accounts (e.g., home
equity accounts) and closed-end rate change notices for adjustable rate mortgage loans:

1. Compare the rate-change date and rate on the credit obligation to the actual rate-
change date and rate imposed.

2. Determine that the index disclosed and imposed is based on the terms of the contract
(example: the weekly average of one-year Treasury constant maturities, taken as of
45 days before the change date). (881026.7(a) and 1026.20(c)(2))

3. Determine that the new interest rate is correctly disclosed by adding the correct index
value with the margin stated in the note, plus or minus any centractual fractional
adjustment. (881026.7(g) and 1026.20 (c)(1))

4. Determine that the new payment disclosed (81026.20(C)(4)) wasbased on an interest
rate and loan balance in effect at least 25 days beforgthefpayment change date
(consistent with the contract). (§1026.20(c))

Crediting a Consumer’s Account,—Section 1026.10

a.

Ensure that the creditor credits paymentto.a consumer’s account as of the date of receipt,
except when a delay in crediting doeg,notiresultiA@finance charge or other charge.
(81026.10(a))

If a creditor specifies requirements for payments, determine that they are reasonable and
enable most consumers to make,conforming payments. (81026.10(b))

Except as provided by Sectiom2026.10(b)(4)(ii), if a creditor specifies, on or with the
periodic statementgrequirements for the consumer to follow in making payments as
permitted undergSection 1026«20, but accepts a payment that does not conform to the
requirements, determine that the payment is credited within five days of receipt.
(81026.10(B)(4)(i))

If the crediter promotes a method for making payments, determine that the creditor
considers stugh payments conforming payments in accordance with section 1026.10(b)
and that they are credited to the consumer’s account as of the date of receipt, except when
a delay in crediting does not result in a finance charge or other charge.
(81026.10(b)(4)(i1))

If the creditor sets a cut-off time for payments to be received by mail, by electronic
means, by telephone, or in person, verify that the cut-off time is 5 p.m. or later on the
payment due date at the location specified by the creditor for the receipt of such
payments. (81026.10(b)(2)(ii))

For in-person payments on a credit card account under an open-end (not home-secured)
consumer credit plan at a financial institution branch or office that accepts such
payments, a card issuer shall not impose a cut-off time earlier than the close of business
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for any such payments made in person at any branch or office of the card issuer at which
such payments are accepted. However, a card issuer may impose a cut-off time earlier
than 5 p.m. for such payments, if the close of business of the branch or office is earlier
than 5 p.m. (8§1026.10(b)(3)(i))

g. If acreditor fails to credit a payment as required and imposes a finance or other charge,
ensure that the creditor credits the charge(s) to the consumer’s account during the next
billing cycle. (§1026.10(c))

h. If (due to a weekend or holiday, for example) a creditor does not receive or accept
payments by mail on the due date for payments, determine that the creditor treats as
timely a payment received on the next business day. (81026.10(d)(1))

NOTE: If a creditor accepts or receives payments made onghe due,date by a method
other than mail, such as electronic or telephone payments, the erediter’is not required to
treat a payment made by that method on the next business,day as timely.

i. For credit card accounts under an open-end (notdtome-seeured) consumer credit plan,
determine that the creditor does not impose a,;separate feelto allow consumers to make a
payment by any method, such as mail, electronig, oritelephone payments, unless such
payment method involves an expedited €envice bysa customer service representative of
the creditor. (81026.10(e))

NOTE: For purposes of sectiong026.10(e) the term “creditor” includes a third party that
collects, receives, or processes payment§ on behalf of a creditor.

J. If acard issuer makes agmaterial change in the address for receiving payments or
procedures for handling,payments, and such change causes a material delay in the
crediting of a payment to a conslimer’s account during the 60-day period following the
date on which stich change took effect, ensure that the card issuer does not impose any
late fee or financeyehargedfor a late payment on the credit card account during the 60-day
period following theidate on which the change took effect. (§1026.10(f))

Treatment'ef Credit Balances, Account Termination —
Section 1026»11

a. Determine institution’s treatment of credit balances. Specifically, if the account’s credit
balance is in excess of $1, the institution must take the actions listed below. (§1026.11)

1. Credit the amount to the consumer’s account; and
2. Either:

i. Refund any part of the remaining credit balance within seven business days from
receiving a written request from the consumer; or
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ii. If no written request is received and the credit remains for more than six months,
make a good faith effort to refund the amount of the credit to the consumer by
cash, check, money order, or credit to a deposit account of the consumer. No
further action is required if the consumer’s current location is not known to the
creditor and cannot be traced through the consumer’s last known address or
telephone number.

b. Determine that institution has not terminated an account prior to its expiration date solely
because the consumer did not incur a finance charge. However, a creditor is not
prohibited from closing an account that, for three consecutive months, no credit has been
extended (such as by purchase, cash advance, or balance transfer).and.the account has
had no outstanding balance. (§1026.11(b))

c. Determine that, for credit card accounts under an open-end’(not h@me-seécured) consumer
credit plan, the card issuer has adopted reasonable writtén poli€ies and procedures
designed to ensure that an administrator of an estate of a‘deCeasedfaccount holder can
determine the amount of and pay any balance on_ the acGeuntinfa timely manner.
(81026.11(c)(1)(i)

d. NOTE: This does not apply to the account of a‘deceased consumer if a joint account
holder remains on the account.

e. Ensure that, upon request by the administratogof an estate, the card issuer provides the
administrator with the amount @f the balange on a deceased consumer’s account in a
timely manner. (81026.11(c)(2)(i))

f. NOTE: Providing the amount.of the®balance on the account within 30 days of receiving
the request is deemgd taabetimely.

g. Verify that, after receiving a‘request from the administrator of an estate for the amount of
the balance on a‘deceaseddconsumer’s account, the card issuer does not impose any fees
on the acedunt (suchyjasfa late fee, annual fee, or over the-limit fee) or increase any annual
percentage ratemexcept as provided by section 1026.55(b)(2) (i.e., due to the operation of
an index).481026.11(c)(3)(i))

h. Determine that, if payment in full of the disclosed balance, pursuant to section
1026.11(c)(2), is received within 30 days after disclosure, the card issuer waives or
rebates any additional finance charge due to a periodic interest rate. (81026.11(c)(3)(ii))

Special Credit Card Provisions and Billing Error Resolution
— Sections 1026.12 and 13

a. Review a sample of billing error resolution files and a sample of consumers who have
asserted a claim or defense against the financial institution for a credit card dispute
regarding property or services. Verify the following (881026.12 and 1026.13):

1. Credit cards are issued only upon request;
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2. Liability for unauthorized credit card use is limited to $50;

3. Disputed amounts are not reported delinquent unless remaining unpaid after the
dispute has been settled,;

4. Offsetting credit card indebtedness is prohibited; and

5. Errors are resolved within two complete billing cycles.

Ability to Make the Required Minimum Payments
— Section 1026.51

a.

b.

Determine that the card issuer does not open a credit card accaunt for a‘¢onsumer under
an open-end (not home-secured) consumer credit plan, or igerease,any credit limit
applicable to such account, unless the card issuer considers thesabilitysof the consumer to
make the required minimum periodic payments under theyterms ofdhe account based on
the consumer’s income or assets and current obligations. (82026/51(a)(1)(i))

Verify that the card issuer establishes and maintains reasonable written policies and
procedures to consider a consumer’s income oRassets aad current obligations.
Reasonable policies and procedures to eensider aieonsumer’s ability to make the required
payments include a consideration of at least,one o0fthe following: (81026.51(a)(1)(ii))

1. The ratio of debt obligationsfo income;
2. The ratio of debt obligations,to assets; or
3. The income the consumemwill have after paying debt obligations.

NOTE: Reasanable writteadpolicies and procedures may include treating any income
and assets t@ywhi¢h the consumer has a reasonable expectation of access as the
consumer’s ineome @fF assets, or may be limited to consideration to the consumer’s
independent income and assets.

Confirm that the card issuer does not issue a credit card to a consumer who does not have
any income omassets, and that the credit does not issue a credit card without reviewing
any information about a consumer’s income, assets, or current obligations.
(81026.51(a)(1)(ii))

NOTE: A card issuer may consider the consumer’s income or assets based on
information provided by the consumer, in connection with the credit card account or any
other financial relationship the card issuer or its affiliates has with the consumer, subject
to any applicable information-sharing rules, and information obtained through third
parties, subject to any applicable information-sharing rules. A card issuer may also
consider information obtained through any empirically derived, demonstrably and
statistically sound model that reasonably estimates a consumer’s income or assets.
(Comment 1026.51(a)-5)
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d. Determine that the card issuer uses a reasonable method for estimating the minimum
periodic payments the consumer would be required to pay under the terms of the account.
(81026.51(a)(2)(i))

e. A card issuer’s estimate of the minimum periodic payment is compliant (i.e., receives the
benefit of a safe harbor) if it uses the following method (81026.51(a)(2)(ii)):

1. The card issuer assumes utilization, from the first day of the billing cycle, of the full
credit line that the issuer is considering offering to the consumer; and

2. The card issuer uses a minimum payment formula employed by the issuer for the
product the issuer is considering offering to the consumer orgin the,case of an
existing account, the minimum payment formula that currently applies to that
account, provided that:

i. If the applicable minimum payment formula inCludesfinterest charges, the card
issuer estimates those charges using an interestyratethat the issuer is considering
offering to the consumer for purchases or; In the'¢ase @f an existing account, the
interest rate that currently applies to purchases; and

ii. If the applicable minimum payment formula includes mandatory fees, the card
issuer must assume that such fees*have been’'charged to the account.

f. Rules affecting young consumers®™#the card issuer opens a credit card account under an
open-end (not home-secured) consumeggcredit plan for a consumer less than 21 years old,
verify that the issuer requires that such gonsumers:

1. Submit a written applicationg and

2. Either possessan independeént ability to make the required minimum periodic
payments omtheqproposed extension of credit in connection with the account under
sectiongd026.51(b)(1)(1)) or provide a signed agreement of a cosigner, guarantor, or
joint@pplicant who'is at least 21 years old who has the ability to make the required
minimum pertodic payments on such debts, and be either jointly liable with the
consumer, for any debt on the account, or secondarily liable for any debt on the
account incurred by the consumer before the consumer has attained the age of 21
pursuant to section 1026.51(b)(2)(ii)(A) and (B).

g. Ifacredit card account was opened for such consumer without a cosigner, guarantor, or
joint applicant pursuant to section 1026.51(b)(1), determine that the issuer does not
increase the credit limit on the account before the consumer turns 21 unless:

a. At the time of the contemplated increase, the consumer has an independent ability to
make the required minimum periodic payments; or

b. A cosigner, guarantor, or joint accountholder who is at least 21 years old and has the
ability to make the required minimum periodic payments agrees in writing to assume
liability for any debt incurred on the account. (81026.51(b)(2)(i))
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h. If a credit card account was opened for such a consumer with a cosigner, guarantor, or
joint applicant pursuant to section 1026.51(b)(1)(ii), determine that the issuer does not
increase the credit limit on such account before the consumer attains the age of 21 unless
the cosigner, guarantor, or joint accountholder who assumed liability at account opening
agrees in writing to assume liability on the increase. (81026.51(b)(2))

Limitations on Fees — Section 1026.52

a. During the first year after the opening of a credit card account under an open-end (not
home-secured) consumer credit plan, determine whether the card issuer required the
consumer to pay covered fees in excess of the 25 percent of the credit,limit in effect when
the account is opened. (81026.52(a)(1))

NOTE: The 25 percent limitation on fees does not apply te'fees assessed prior to opening
the account.

NOTE ALSO: An account is considered opened ne'earlier thandthe date on which the
account may first be used by the consumer to enagage in transactions.

Covered fees include fees (Comment 1026.52(@)(2)<1):

1. For the issuance or availability of,credat, incliding any fees based on account activity
or inactivity;

2. Forinsurance, debt cancellation or debt'suspension coverage, if the insurance or debt
cancellation or suspension ‘€overage'Is required by the terms of the account;

3. The consumer is requiredst@yay to engage in transactions using the account, such as:
i. Cash advance fees;
ii. Balance transfer fees;
iii. 4Foreigndransaction fees; and
iv. Feesdor using the account for purchases.

4. Fees the consumer is required to pay for violating the terms of the account, except to
the extent they are specifically excluded (see below);

5. Fixed finance charges; and

6. Minimum charges imposed if a charge would otherwise have been determined by
applying a periodic interest rate to a balance except for the fact that such charge is
smaller than the minimum.

NOTE: Section 1026.52(a) does not authorize the imposition or payment of fees or
charges otherwise prohibited by law. (§1026.52(a)(3)
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Fees not covered by this limitation include: (81026.52(a)(2)(i)
1. Late payment fees, over-the-limit fees, and returned-payment fees; or
2. Fees that the consumer is not required to pay with respect to the account, such as:
i. An expedited payment fee;
ii. Fees for optional services like travel insurance;
iii. Fees for reissuing a lost or stolen card; or
iv. Statement reproduction fees.

Review penetration rates of various optional services to detérming,if they are truly
optional and therefore not covered by the 25 percent limitations

Ensure that the card issuer does not impose a fee fomwiolating thefterms or other
requirements of a credit card account under an gpen-endi(not'home-secured) consumer
credit plan unless the dollar amount of the feg is‘¢ansistent with sections 1026.52(b)(1)
and (b)(2). (81026.52(b))

Determine that a card issuer imposes_a fegfor vialating the terms or other requirements
of a credit card account under an open=end (not home-secured) consumer credit plan only
if the dollar amount of the fee igfeonsistentwith either section 1026.52(b)(1)(i) or section
1026.52(b)(2)(ii). (81026.52(h)(1))

Cost determination. A card 1ssuerimay'tmpose a fee for a particular violation (e.g., late
payment) if the card issuerhas determined that the fee represents a reasonable proportion
of the total costs in€urred by the'issuer as a result of that type of violation. If a card issuer
is relying on a g0st determination instead of the safe harbors (see below), review
(81026.52(b)(1) (1)

1. Themumber of vielations of a particular type experienced by the card issuer during a
priorperiod of reasonable length (e.g., a 12-month period).

2. The costsincurred by the card issuer during that period as a result of those violations.
Losses and associated costs (including the cost of holding reserves against potential
losses and the cost of funding delinquent accounts) must be excluded from this
analysis.

3. If used by the card issuer when making its determination:

I. The number of fees imposed by the card issuer as a result of the type of violation
during the period that the issuer reasonably estimates it will be unable to collect.

ii. Reasonable estimates for an upcoming period of changes in the number of
violations of the relevant type, the resulting costs, and the number of fees that the
card issuer will be unable to collect.
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4. If applicable, whether the items in paragraph 1-3 have been reevaluated by the card
issuer at least once during the prior 12 months. If as a result of the reevaluation the
card issuer determines that a lower fee represents a reasonable proportion of the total
costs incurred by the card issuer as a result of that type of violation, determine that
the card issuer begins imposing the lower fee within 45 days after completing the
reevaluation.

NOTE: If as a result of the reevaluation the card issuer determines that a higher fee
represents a reasonable proportion of the total costs incurred by the card issuer as a
result of that type of violation, the card issuer may begin imposing the higher fee after
complying with the notice requirements in section 1026.9. (81026.52(b)(1)(i))

g. Safe harbors. A card issuer may impose a fee for violating theterms or other
requirements of the account if the dollar amount of the fegfdoes nat.excéed, as applicable
(881026.52(b)(1)(ii)(A)-(C)):

1. $25.00,

2. $35.00 if the card issuer previously impased afee pursuant to section
1026.52(b)(1)(ii)(A) for a violation of the Sametypefthat occurred during the same
billing cycle or one of the next six billing,cyCles or

3. Three percent of the delinquent balance @n a charge card account that requires
payment of outstanding balances in fulhat the end of each billing cycle if the card
issuer has not received the(requiredfpayment for two or more consecutive billing
cycles.

NOTE: The dollar amouhts ih paragraphs 1 and 2 above will be adjusted annually by
the CFPB to the extent that.changes in the Consumer Price Index warrant an increase
or decreased@f a whole doflar.

h. Determingsthatithe ¢arddssuer does not impose a fee for violating the terms or other
requiremgents of a credit card account under an open-end (not home-secured) consumer
credit plamythat exceeds the dollar amount associated with the violation.
(81026.52(0)2)(1)(A))

i. Determine that a card issuer does not impose a fee for violating the terms or other
requirements of a credit card account under an open end (not home-secured) consumer
credit plan when there is no dollar amount associated with the violation. For purposes of
section 1026.52(b)(2)(i), there is no dollar amount associated with the following
violations (81026.52(b)(2)(i)(B)):

1. Transactions that the card issuer declines to authorize;
2. Account inactivity; and

3. The closure or termination of an account.
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j.  Determine that the card issuer does not impose more than one fee for violating the terms
or other requirements of a credit card account under an open-end (not home-secured)
consumer credit plan based on a single event or transaction. (81026.52(b)(2)(ii))

Allocation of Payments — Section 1026.53

a. Determine whether, when a consumer makes a payment in excess of the required
minimum periodic payment, the card issuer allocates the excess amount:

1. First to the balance with the highest APR, and

2. Any remaining portion to the other balances in descending ordemrbased on the
applicable APR.

b. For balances on a credit card account subject to a deferreddnterestor similar program,
determine whether the card issuer allocated any amounigpaid by the'@onsumer in excess
of the required minimum periodic payment:

1. Consistent with the general requirement discéissed ini(a) above, except that, during
the two billing cycles immediately precedingexpiration of the deferred interest
period, the excess amount must have been‘allocated4first to the balance subject to the
deferred interest or similar program«ané,any remaining portion allocated to any other
balances consistent with section 4026.53(a) (81026.53(b)(1)(i)), or

2. In the manner requested by the"consumer (81026.53(b)(1)(ii)).

c. When a balance on a credit card account is secured, the card issuer may at its option
allocate any amount paidiyrthe‘¢ensumer in excess of the required minimum periodic
payment to that balance if regquiested by the consumer. (81026.53(b)(2))

Loss of a GracefPeriod.<# Section 1026.54

a. Determine whether‘the card issuer imposed finance charges as a result of the loss of a
grace period on a credit'card account under an open-end (not home-secured) consumer
credit plan basedwon:;

1. Balancesyfor days in billing cycles that precede the most recent billing cycle, a
prohibited practice; or

2. Any portion of a balance subject to a grace period that was repaid prior to the
expiration of the grace period. (§1026.54).

b. With respect to the prohibition in a.2 above, issuers are not required to follow any
specific methodology, but an issuer is in compliance if it applies the consumer’s payment
to the balance subject to the grace period and calculates interest charges on the amount of
the balance that remains unpaid. (Comment 1026.54(a)(1)-5)

Exceptions: This rule does not apply to adjustments to the finance charge as a result of:
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1.

2.

The resolution of a dispute under section 1026.12, unauthorized use, or section
1026.13, billing error; or

The return of a payment.

Limitations on Increasing Annual Percentage Rates, Fees,
and Charges — Section 1026.55

a. With respect to a credit card account under an open-end (not home-secured) consumer
credit plan, determine that the card issuer did not increase an APR or fee or charge
required to be disclosed under sections 1026.6(b)(2)(ii) (fee for issuance or availability
(e.g., an annual fee)), (b)(2)(iii) (fixed finance charge or minimum Interest charge), or
(b)(2)(xii) (fee for required insurance, debt cancellation, or defit,suspension coverage),
unless as permitted by one of the six exceptions:

C.

1.

o M W DN

6.

Temporary rate, fee, or charge exception;

Variable rate exception;

Advance notice exception;

Delinquency exception;

Workout and temporary hardship arrangement; and

Servicemembers Civil Relief Act exeeption (81026.55(a)-(b)).

To assess whether the témporary rategfee, or charge exception applies (81026.55(b)(1)),
determine whether:

1.

2.

The card iss@er ingreasedithe APR, fee, or charge upon the expiration of a specified
period of six‘menths oplonger and

Priorto the commencement of that period, the card issuer disclosed in writing to the
consumer, in a‘clear and conspicuous manner, the length of the period and the APR,
fee, or charge that would apply after expiration of the period.

If the temporary rate exception applies, determine that the card issuer:

1.

Did not apply an APR, fee, or charge to transactions that occurred prior to the period
that exceeds the APR, fee, or charge that applied to those transactions prior to the
period,;

Provided the required notice, but did not apply an APR, fee, or charge (to transactions
that occurred within 14 days after provision of the notice) that exceeds the APR, fee,
or charge that applied to that category of transactions prior to provision of the notice;
and
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3. Did not apply an annual percentage rate to transactions that occurred during the
period that exceeds the increased APR, fee, or charge.

If the variable rate exception applies (81026.55(b)(2)), determine that the card issuer did
not increase an APR unless:

1. The increase in the APR is due to an increase in the index; and

2. The annual percentage rate varies according to an index that is not under the card
issuer’s control and is available to the general public.

NOTE: For purposes of qualifying under this exception, an indeXais considered under
the card issuer’s control if the card issuer applies a minimum rate orfloor below
which the rate cannot decrease. However, because theregis n@ydisadvantage to
consumers, issuers are not prevented from setting a maximum rater ceiling.
(Comment 1026.55(b)(2) — 2(ii))

If the advance notice exception applies (§1026.55(b)(3))adeterMine that the card issuer:

1. Did not apply that increased APR, fegyor charge 10 transactions that occurred
prior to provision of the notice;

2. Did not apply the increased ARR, feg, or charge to transactions that occurred prior
to or within 14 days afterprevision ofithe notice; and

3. Did not increase the APR, fee, or charge during the first year after the account is
opened.

If the delinquency exceptiof applies (§1026.55(b)(4)), determine that the card issuer:

1. Disclosed in alearand conspicuous manner in the required notice a statement of
the reasomyfor the increase, and

2. AWl cease thesincrease if the card issuer receives six consecutive required
minimum periodic payments on or before the payment due date, beginning with
the fikst payment due following the effective date of the increase.

If the delinquency exception applies and the card issuer received six consecutive required
minimum periodic payments on or before the payment due date beginning with the first
payment due following the effective date of the increase, determine that the card issuer
reduces any APR, fee, or charge (increased pursuant to the delinquency exception) to the
original APR, fee, or charge that applied prior to the increase with respect to transactions
that occurred prior to or within 14 days after provision of the required notice.

If the workout and temporary hardship arrangement exception applies (81026.55(b)(5)),
determine that:
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1. Prior to commencement of the arrangement (except as provided in section
1026.9(c)(2)(v)(D)) the card issuer provided the consumer with a clear and
conspicuous written disclosure of the terms of the arrangement (including any
increases due to the completion or failure of the arrangement); and

2. Upon the completion or failure of the arrangement, the card issuer did not apply to
any transactions that occurred prior to commencement of the arrangement an APR,
fee, or charge that exceeds the APR, fee, or charge that applied to those transactions
prior to commencement of the arrangement.

I. If the Servicemembers Civil Relief Act exception applies (81026.55(b)(6)), determine
that the card issuer increased the APR, fee, or charge only after 50 U.SiC. app. 527 or a
similar federal or state statute or regulation no longer applied. Rurther, determine that the
issuer did not apply to any transactions that occurred priogto the decrease an APR, fee, or
charge that exceeded the APR, fee, or charge that appligd to those transactions prior to
the decrease.

J. For protected balances (81026.55(c)), determing'that the'ard tssuer did not require
repayment using a method that is less benefigial taythe consumer than one of the
following methods:

1. The method of repayment for thedaccount before the effective date of the increase;

2. Anamortization period of notless thamyfive years, beginning no earlier than the
effective date of the increase; or

3. Arequired minimupdperiodicipayment that includes a percentage of the balance that
is equal to no more thanftwice the percentage required before the effective date of the
increase.

k. If a card issuer premiotes the waiver or rebate of finance charges due to a periodic interest
rate or fees‘oreharges (881026.6(b)(2)(ii), (b)(2)(iii), or (b)(2)(xii)) and applies the
waiver@r rebate.to a credit card account under an open-end (not home-secured) consumer
credit plany@ny cessation of the waiver or rebate on that account constitutes an increase
in an annual'percentage rate, fee, or charge for purposes of section 1026.55.

Requirements for Over-the-Limit Transactions
— Section 1026.56

a. Joint Relationships. Determine that, if two or more consumers are jointly liable on a
credit card account under an open-end (not home-secured) consumer credit plan, the card
issuer treats the affirmative consent of any of the joint consumers as affirmative consent
for that account. Similarly, determine that the card issuer treats a revocation of consent by
any of the joint consumers as revocation of consent for that account. (81026.56(f))

b. Notwithstanding a consumer’s affirmative consent to a card issuer’s payment of over-the-
limit transactions, determine that the card issuer does not (81026.56(j)):
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1. Impose more than one over-the-limit fee or charge on a consumer’s credit card
account per billing cycle, and, in any event, only if the credit limit was exceeded
during the billing cycle. In addition, the card issuer may not impose an over-the-limit
fee or charge on the consumer’s credit card account for more than three billing cycles
for the same over-the-limit transaction where the consumer has not reduced the
account balance below the credit limit by the payment due date for either of the last
two billing cycles.

NOTE: There is an exception to the latter prohibition if another over-the-limit
transaction occurred in the last two billing cycles

2. Impose an over-the-limit fee or charge solely because of thes€ard Issuer’s failure to
promptly replenish the consumer’s available credit following, the crediting of the
consumer’s payment following the crediting of the conSumer*sypayment under section
1026.10.

3. Condition the amount of a consumer’s credit limitQn the,consumer affirmatively
consenting to the card issuer’s payment of aver-the-limit transactions if the card
issuer assesses a fee or charge for such segvice:

4. Impose an over-the-limit fee or chargesfer.a billing cycle if a consumer exceeds a
credit limit solely because of feester interest charged by the card issuer (defined as
charges imposed as part of the. plan‘undersection 1026.6(b)(3)) to the consumer’s
account during that billing gycle.

Reevaluation of Rateslncreases — Section 1026.59

a.

If a card issuer increases,amAPR\that applies to a credit card account under an open-end
(not home-secured) consumer gredit plan, based on the credit risk of the consumer,
market conditions, arfother factors, or increased such a rate on or after January 1, 2009,
and 45 days#advance natice of the rate increase is required pursuant to section
1026.9(c)(2) or/(g), determine that the card issuer (§1026.59(a)(1)):

1. Evaluates the factors described in section 1026.59(d); and

2. Based on its review of such factors, reduces the APR applicable to the consumer’s
account, as appropriate.

If a card issuer is required to reduce the rate applicable to an account pursuant to section
1026.59(a)(1), determine that the card issuer reduces the rate not later than 45 days after
completion of the evaluation described in section 1026.59(a)(1). (81026.59(a)(2)(i))

NOTE: Any reduction in an APR required pursuant to section 1026.59(a)(1) of this
section shall apply to (81026.59(a)(2)(ii)):

1. Any outstanding balances to which the increased rate described in section
1026.59(a)(1) has been applied; and
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2. New transactions that occur after the effective date of the rate reduction that
would otherwise have been subject to the increased rate.

Determine that the card issuer has reasonable written policies and procedures in place to
conduct the review described in section 1026.59(a). (81026.59(b))

Determine that a card issuer that is subject to section 1026.59(a) conducts the review
described in section 1026.59(a)(1) not less frequently than once every six months after
the rate increase. (§1026.59(c))

Except as provided in section 1026.59(d)(2), determine that the card issuer reviews either
(81026.59(d)(2)):

1. The factors on which the increase in an APR was originallyfased; or

2. The factors that the card issuer currently considers When determining the APRs
applicable to similar new credit card accounts under anfopen-€nd (not home-secured)
consumer credit plan.

For rate increases imposed between January 44,2009 and February 21, 2010, determine
that an issuer considered the factors described imsection 1026.59(d)(1)(ii) when
conducting the first two reviews required tndemsection 1026.59(a), unless the rate
increase subject to section 1026.59(a)Was based solely upon factors specific to the
consumer, such as a decline in the"éonsumer’s'eredit risk, the consumer’s delinquency or
default, or a violation of the tefms of the aceount. (81026.59(d)(2))

If an issuer increases a rate‘applicabledo a consumer’s account pursuant to section
1026.55(b)(4) based on the earthissuer not receiving the consumer’s required minimum
periodic payment within"60 days after the due date, note that the issuer is not required to
perform the reviéw describedsin section 1026.59(a) prior to the sixth payment due date
after the effective,date of the increase. However, if the APR applicable to the consumer’s
account isgotireduced pursuant to section 1026.55(b)(4)(ii), determine that the card
issuer performs.the review described in section 1026.59(a). Determine that the first such
review oceurs no later than six months after the sixth payment due following the effective
date of the rate increase. (81026.59(e))

. The obligation to review factors described in sections 1026.59(a) and (d) ceases to apply
(81026.59(1)):

1. If the issuer reduces the APR applicable to a credit card account under an open-end
(not home-secured) consumer credit plan to the rate applicable immediately prior to
the increase, or, if the rate applicable immediately prior to the increase was a variable
rate, to a variable rate determined by the same formula (index and margin) that was
used to calculate the rate applicable immediately prior to the increase; or

2. If the issuer reduces the APR to a rate that is lower than the rate described in section
1026.59(f)(1) of this section.
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i. Except as provided in section 1026.59(g)(2), section 1026.59 applies to credit card
accounts that have been acquired by the card issuer from another card issuer.
(81026.59(Q))

j. Determine that a card issuer that complies with this section by reviewing the factors
described in section 1026.59(d)(1)(i) reviews the factors considered by the card issuer
from which it acquired the accounts in connection with the rate increase.
(81026.59(g)(1))

k. If, not later than six months after the acquisition of such accounts, a card issuer reviews
all of the credit card accounts it acquires in accordance with the factors that it currently
considers in determining the rates applicable to its similar new gredit card accounts
(81026.59(9)(2)):

1. Except as provided in section 1026.59(g)(2)(iii), determingsthat'the card issuer
conducts reviews described in section 1026.59(a) foriaté increases that are imposed
as a result of its review under this paragraph.

2. Except as provided in section 1026.59(g)(2)(1i), note that the card issuer is not
required to conduct reviews in accordance With'section 1026.59(a) for any rate
increases made prior to the card issu@rszacquisition of such accounts.

3. Note that if as a result of the card iSsuer*syreview, an account is subject to, or
continues to be subject to, afrincreasedyrate as a penalty, or due to the consumer’s
delinquency or default, the requirements of section 1026.59(a) apply.

Servicemembers Ciyil Relief AetsexCeption: Note that the requirements of Section
1026.59 do not apply tesincreases in an APR that was previously decreased pursuant
to the Servicemembers Civil Relief Act (50 U.S.C. app. 527), provided that such a
rate increasé Is made in‘accordance with section 1026.55(b)(6). (81026.59(h)(1))

Charged off aceounts exception: Note that the requirements of section 1026.59 do not
apply to aecounts that the card issuer has charged off in accordance with loan-loss
provisiens. (81026.59(h)(2))

NOTE: Appendix G to part 1026 is amended by revising Forms G-10(B), G-10(C),
G-10(E), G-17(B), G-17(C), G-18(B), G-18(D), G-18(F), G-18(G), G-20, G-21, G-
22, G- 25(A), and G-25(B).

Administrative Enforcement

10. If there is non-compliance involving understated finance charges or understated APRs
subject to reimbursement under the FFIEC Policy Guide on Reimbursement (policy guide):

a. Document the date on which the administrative enforcement of the TILA policy
statement would apply for reimbursement purposes by determining the date of the
preceding examination.

117



If the non-compliance involves indirect (third-party paper) disclosure errors and affected
consumers have not been reimbursed.

Prepare comments, discussing the need for improved internal controls to be included in
the report of examination.

Notify your supervisory office for follow up with the regulator that has primary
responsibility for the original creditor.

If the non-compliance involves direct credit:
1. Make an initial determination whether the violation is a patteg@rgpractice.

2. Calculate the reimbursement for the loans or accounts in an‘expanded sample of the
identified population.

3. Estimate the total impact on the population based on‘the"expantied sample.

4. Inform management that reimbursement may be necessary under the law and the
policy guide, and discuss all substantive factsincluding the sample loans and
calculations.

5. Inform management of the finaneial Institution®s options under section 130 of the
TILA for avoiding civil liability andhof 1tSyoption under the policy guide and section
108 (e)(6) of the TILA for avoiding aregulatory agency’s order to reimburse affected
borrowers.
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HIGH-COST MORTGAGE (Section 1026.32) WORKSHEET

Borrower’s Name

Loan Number:

COVERAGE

Yes

No

Is the transaction secured by the consumer’s principal
dwelling?

[§1026.2(a)(19), §1026.32(a)(1)]

If the answer is No, STOP HERE. The transaction is not@a high-costimortgage.

Is the transaction:

1.
2.

A reverse mortgage transaction [81026.32(a)(2)(i)]
A transaction to finance the initial constructionof.a
dwelling [81026.32(a)(2)(ii)]

A transaction originated and financed y.a Hoeusing
Finance Agency [81026.32(a)(2)(iii)

A transaction originated under the USDA’s rural

development section 502 direct lean program
[81026.32(a)(2)(iv)]

If the answer is Yes t?x t@ STOP HERE. If No, continue to Test 1,
APR.
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TEST 1-APR

A. Determine the APR for testing high-cost mortgage coverage:

1. For fixed-rate transactions, calculate the APR using the interest rate
in effect on the date the interest rate for the transaction was set.

2. For transactions where the interest rate varies with an index, use the
greater of the introductory interest rate (if any) or the fully-indexed rate
(i.e., the interest rate that results from adding the maximum margin
permitted at any time during the term of the transaction to the value of
the index rate in effect on the date the interest rate for the transaction
was set).

3. For transactions where the interest rate may or will vary other thafiin
accordance with an index, such as in a step-rate loan, use the maxtmum
rate that the applicant may pay during the term of the transaction.
[81026.32(a)(3)]

B. Determine the Average Prime Offer Rate (APORY-

Determine the APOR for a comparable transactionas ofithe last'rate
lock on the transaction. Determine the APOR for a HELOGC, by
identifying the most closely comparable closed®end,transaction. APOR
tables are published at http://www.ffiec.govifcateSpread/aportables.htm.

[81026.32(a)(1)(i) and comments 32(a){&)(i)-Ithrough -3]

C. Add one of the following amounts to AP@R (Box B), as
applicable:

1. 6.5 percentage points for most first-lieAtransactions;

2. 8.5 percentage points for first=lten transactions secured by personal
property (e.g., manufacttired housinggtitled as personal property, RVSs,
houseboats) where th&loan@mount is less than $50,000; or

3. 8.5 percentagegp@ints for subordinate-lien transactions
[81026.32(a)@) () (A)-(O)]

Yes

No

D. Is Box A greater than Box C?

If Yes, the transaction is a high-cost mortgage. If No, continue to Test 2, Points

and Fees.
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HIGH-COST MORTGAGE (Section 1026.32) WORKSHEET

TEST 2 - POINTS AND FEES*®

STEP 1: Identify all charges payable in connection with the transaction and
known at or before consummation or account opening.

A. Items included in the finance charge (81026.4(a) and (b)), except for the
following:
- Interest, including per-diem interest, and time-price differential;

- All federal or state government-sponsored MIPs, e.g., up-front and annaal FHA
premiums, VA funding fees, and USDA guarantee fees;

- All monthly or annual PMI premiums;

- Up-front PMI premiums if the premiums are refundabléien agprorated basis and the
refund is automatically issued upon loan satisfactionmgHowever dnclude any
portion of the PMI premium that exceeds the up4front MIP for'FHA loans;

- Bona fide third-party charges not retained bygthe ereditor, loan originator, or an
affiliate of either, unless specifically required t@ybe ihcldtled under Boxes A-H;
and

- Upto 1 or 2 bona fide discount pointShif eligible.™
[81026.32(b)(1)(i) (closed-end); §1026%32(b)(2)(1)*open-end)]

Finance Charge Items Amount Subtotals
Origination Charge/Points (unless exeluded’as bona fide)
Mortgage Broker Fee

Application Fee (if ngt'charged.to all applicants)

Loan AdministrationiEee

Rate-Lock Feg

3 Test 2, Step 1, Boxes A¥F and I (i.e., calculating points and fees for closed-end transactions) and Test 2, Step 2,
Box A (i.e., calculating total loan amount for closed-end transactions) are the same tests used for the points and fees
calculation for qualified mortgages.

14 Bona fide third-party charges not retained by creditor or loan originator, or an affiliate of either are excluded,
unless these charges are included as PMI premiums, real estate-related fees, or credit-related insurance premiums.
[§ 1026.32(b)(1)(i)(D)]

1> Discount points are bona fide if two conditions are met: 1) They must buy down the interest rate from the pre-
discount rate, and 2) they must do so by an amount consistent with industry norms. The number of bona fide
discount points that may be excluded depends on the pre-discount rate on the loan. Up to two bona fide discount
points may be excluded if the interest rate before payment of those discount points did not exceed APOR by more
than one percentage point. Up to one bona fide discount point may be excluded if the interest rate before payment
of the discount point did not exceed APOR by more than two percentage points. [§8 1026.32(b)(1)(i)(E)-(F);
1026.32(b)(3).]
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Commitment Fee

Underwriting Fee

Loan-Level Price Adjustments (LLPAS) (if paid upfront)

Non-Refundable Up-front PMI Premiums in Excess of
Up-front MIP for FHA loans

Other Fees Included in the Finance Charge

Subtotal

B. Loan originator compensation — Include all compensation paid directly or indirectly
by a consumer or creditor to a loan originator (§1026.36(a)(1)) that can lséattributed to the
transaction at the time the rate is set, but exclude:

- payments by consumers to mortgage brokers that were counted gnder Bex A,

- compensation paid by a creditor or mortgage broker to a loanforiginator employee; and
- compensation paid by a manufactured home retailer to its emplayee.
[81026.32(b)(1)(ii) (closed-end); §1026.32(b)(2)(ii) (open-end)]

Subtotal

C. Certain non-finance charges under 81026.4(c)(7)% Include fees only if the amount of
the fee is unreasonable, or the creditor receives‘directomindirect compensation from the
charge, or the charge is paid to an affiliate ofithe Creditor.

[§1026.32(b)(L)(Gii) (closed-end); §1026:32(b)(2)(iii)(open-end)]

Title Examination

Title Insurance

Property Survey

Document Preparation Charge

Notary and Credit Repart

Appraisal

Fee for “Initial’4Flood"Hazard Determination

Pest Inspection

Any Other Fees Under 81026.4(c)(7)

Subtotal
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D. Premiums or other charges for optional or required insurance payable at or before
consummation or account opening
[81026.32(b)(1)(iv) (closed-end); §1026.32(b)(2)(iv) (open-end)]

Credit life

Credit disability

Credit unemployment

Credit property

Any other life, accident, health, loss-of-income insurance

(if creditor is a beneficiary)
Debt cancellation or suspension \

Subtotal

E. Maximum prepayment penalty
[81026.32(b)(1)(V) (closed-end); §1026.32(b)(2)(v) (open-end)]

Subtotal

F. For a refinance transaction with the currentholder, its'servicer, or an affiliate
of either, prepayment penalty paid in conmeetion With terminating prior
transaction

[81026.32(b)(1)(vi) (closed-end); §1026.32(b)(2)(Vvi)(open-end)]

Subtotal

G. For open-end transactions,participation fees payable at or before account
opening
[81026.32(b)(2)(vii)]

Subtotal

H. For open-end transactions, per-transaction fee charged for drawing on credit
line (assume dt least one)

[§1026.32(bY() viif)]

Subtotal

I. Total Points & Fees: Add Subtotals for A-F (Closed-End) or
A-H (Open-End)

TEST 2 - POINTS AND FEES (continued)

STEP 2: Determine the Total Loan Amount (81026.32(b)(4))

A. Closed-End Transaction
1. Determine the Amount Financed (§1026.18(b))

o The full amount of principal repayable under the terms of the
note or other loan contract

0 Minus: Prepaid finance charges (81026.2(a)(23))
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o Equals: Amount Financed

2. Deduct from the Amount Financed costs that are included in
points and fees under Step 1, Boxes C, D, or F

3. Total Loan Amount (1 minus 2)

B. Open-End Transaction
1. Credit limit for the plan when the account is opened

TEST 2 - POINTS AND FEES (continued)

STEP 3: Perform High-Cost Fee Calculation

Determine which points and fees threshold applies according to the nete amaunt
(threshold cut-offs are adjusted annually for inflation) (81026432 (a)(1)(W).(A)-(B))

(use the dollar amount corresponding to the year of originatien @r account opening)

Transactions for $20,000 or more (2014) AS/

A. Calculate 5 percent of the total loan amount
(Step 2, Box A (closed-end) or Box B (open-end))

B. Total Points & Fees (Step 1, Box 1)

C. Does Box B exceed Box A?

Yes

No

Transactions for less than $20,0(‘(2014)‘ -

A. Calculate 8 percent of thestotal loamameunt
(Step 2, Box A (closed-end) .or.Box B (open-end))

B. Annually adjusteddollar ameuntf(81026.32(a)(1)(ii)(B))

2014: $1,000 (use,thefdollar amount corresponding to the
yeargofierigination or account opening)

C. Total Poifts &Fees (Step 1, Box I)

Yes

No

D. Does Box C exeeed the lesser of Box A or Box B?

If Yes, the transaction is a high-cost mortgage. If No, continue to Test 3,

Prepayment Penalty.

TEST 3 — Prepayment Penalty

STEP 1: Determine whether the transaction has a
prepayment penalty (§1026.32(b)(6)(i)-(ii))

Yes

No

If No, STOP HERE, the transaction is not a high-cost mortgage. If Yes, continue
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to Step 2.
STEP 2: Determine the amount and duration of any prepayment penalty*

A. Can prepayment penalties be imposed for longer than 36
months after consummation or account opening?

B. Can prepayment penalties exceed two percent of the amount
prepaid?

If Yes, the transaction is a high-cost mortgage and is in violation of the
prohibition against prepayment penalties for high-cost mortgages
(81026.32(d)(6)). If No, the transaction is not a high-cost mortgage.

18 | the creditor used an accounting method whereby it kept unearned interest charged for any period between
payoff and the end of the month, this would be a prepayment penalty under the rule. In this case, the maximum
prepayment penalty would be the maximum amount of interest that could be charged for the “phantom” (post-
payoff) accrual period. For this purpose, the examiner would need to assume that the consumer makes the final
payoff on the day of the month that yields the longest period of post-payoff interest that could be charged under the
terms of the credit contract and is charged interest for the entire month, and that amount would be the maximum
unearned interest prepayment penalty.
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RESCINDED

Regulation X |[Replaced-See Comptroller's Handbook, "Real Estate
Real Estate S Settlement Procedures Act" booklet dated April 2015
The Real Estate Settlement Procedures Act of 1974 (RESPA) (12 U.S.C. 2601 et seq.) (the
Act) became effective on June 20, 1975. The Act requires lenders, mortgage brokers, or
servicers of home loans to provide borrowers with pertinent and timely disclosures regarding
the nature and costs of the real estate settlement process. The Act also prohibits specific
practices, such as kickbacks, and places limitations upon the use of escrow accounts. The

Department of Housing and Urban Development (HUD) originally promulgated Regulation X
which implements RESPA.

Congress has amended RESPA significantly since its enactment. The National Affordable
Housing Act of 1990 amended RESPA to require detailed disclosures concerning the transfer,
sale, or assignment of mortgage servicing. It also requires disclosures for mortgage escrow
accounts at closing and annually thereafter, itemizing the charges to be paid by the borrower
and what is paid out of the account by the servicer.

In October 1992, Congress amended RESPA to cover subordinate lien loans.

Congress, when it enacted the Economic Growth and Regulatory Paperwork Reduction Act of
1996, further amended RESPA to clarify certain definitions including “controlled business
arrangement,” which was changed to “affiliated business arrangement.” The changes also
reduced the disclosures under the mortgage servicing provisions of RESPA.

In 2008, HUD issued a RESPA Reform Rule (73 Fed. Reg. 68204, Nov. 17, 2008) that
included substantive and technical changes to the existing RESPA regulations and different
implementation dates for various provisions. Substantive changes included a standard Good
Faith Estimate form and a revised HUD-1 Settlement Statement that were required as of
January 1, 2010. Technical changes, including streamlined mortgage servicing disclosure
language, elimination of outdated escrow account provisions, and a provision permitting an
“average charge” to be listed on the Good Faith Estimate and HUD-1 Settlement Statement,
took effect on January 16, 2009. In addition, HUD clarified that all disclosures required by
RESPA are permitted to be provided electronically, in accorgance with the Electronic
Signatures in Global and National Commerce Act (E-Sign).

The Dodd-Frank Act granted rule-making authority under RESPA to the Consumer Financial
Protection Bureau (CFPB) and, with respect to entities under its jurisdiction, generally granted
authority to the CFPB to supervise for and enforce compliance with RESPA and its
implementing regulations.® In December 2011, the CFPB restated HUD’s implementing
regulation at 12 CFR Part 1024 (76 Fed. Reg. 78978) (December 20, 2011).

L pub. L. 104-208, Div. A., Title 11 § 2103 (c), Sept. 30, 1996.
2 15U.5.C. 7001 et seq.

3 Dodd-Frank Act Secs. 1002(12)(M), 1024(b)-(c), and 1025(b)-(c); 1053; 12 U.S.C. 5481(12)(M), 5514(b)-(c), and 5515 (b)-(c).
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On January 17, 2013, the CFPB issued a final rule to amend Regulation X (78 Fed. Reg. 10695)
(February 14, 2013). The final rule included substantive and technical changes to the existing
regulations. Substantive changes included modifying the servicing transfer notice requirements
and implementing new procedures and notice requirements related to borrowers’ error resolution
requests and information requests. The amendments also included new provisions related to
escrow payments, force-placed insurance, general servicing policies, procedures, and
requirements, early intervention, continuity of contact, and loss mitigation. The amendments are
effective as of January 10, 2014.

On July 10, 2013 and September 13, 2013, the CFPB issued final rules to further amend
Regulation X (78 Fed. Reg. 44685) (July 24, 2013), (78 Fed. Reg. 60381) (Oct. 1, 2013). The
final rules included substantive and technical changes to the existing regulatlons including
revisions to provisions on the relation to State law of Regulation X’s servieig provisions, to the
loss mitigation procedure requirements, and to the requirements relat| Ng es of error and
information requests. On October 15, 2013, the CFPB issued an in to further
amend Regulation X (78 Fed. Reg. 62993) (Oct. 23, 2013) to e sffrom the early
intervention requirements in certain circumstances. The Regul ents are effective
as of January 10, 2014.

The amendments issued on January 17, 2013; July 10, 20 xmber 13, 2013; and October
15, 2013 are collectively referred to in this docume t 3 Amendments.”

Subpart A — General P
Coverage — 12 CFR 1024°5(

RESPA is applicable to all “federallyarelated/mortgage loans,” except as provided under
1024.5(b), discussed below. ‘; ral d mortgage loans” are defined as:

Loans (other than tempogdry s), including refinancings, that satisfy the following two
criteria:

e First, the loangis

loan (includ

clred first or subordinate lien on residential real property,
ate, n which either:

g individual units of condominiums and cooperatives); or
o0 A manufactured home is located or is to be constructed using proceeds of the loan.
e Second, the loan falls within one of the following categories:

o Loans made by a lender,* creditor,” dealer;®

4 A lender includes financial institutions either regulated by, or whose deposits or accounts are insured by any agency of the
federal government.




o0 Loans made or insured by an agency of the federal government;

0 Loans made in connection with a housing or urban development program administered by
an agency of the federal government;

0 Loans made and intended to be sold by the originating lender or creditor to FNMA,
GNMA, or FHLMC (or its successor);’ or

o Loans that are the subject of a home equity conversion mortgage or reverse mortgage
issued by a lender or creditor subject to the regulation.

“Federally related mortgage loans” are also defined to include installment sales contracts,
land contracts, or contracts for deeds on otherwise qualifying residential property if the
contract is funded in whole or in part by proceeds of a loan made by a specified federal
agency, dealer or creditor subject to the regulation.

Exemptions — 12 CFR 1024.5(b)

The following transactions are exempt from coverage:

Regulation Z, 12 CFR 1026.3(a)(1)).

e A temporary loan, such as a constru
used as, or may be converted to, pgrmanent fi
used to finance transfer of title to the first
commitment for permanent fif@Ncingyit i

cing by the same financial institution or is
r of the property.) If the lender issues a
overed by the regulation.

e Any construction loanwit rm Of two years or more is covered by the regulation,
unless it is made t i tractor. “Bridge” or “swing” loans are not covered by
the regulation.

unimproved property where no proceeds of the loan will be used
family residential structure. If the proceeds will be used to locate a
manufactured e or construct a structure within two years from the date of settlement, the

loan is covered.

° A creditor is defined in Sec. 103(g) of the Consumer Credit Protection Act (15 U.S.C. 1602(g)). RESPA covers any creditor
that makes or invests in residential real estate loans aggregating more than $1,000,000 per year.

6 Dealer is defined in Regulation X to mean a seller, contractor, or supplier of goods or services. Dealer loans are covered by
RESPA if the obligations are to be assigned before the first payment is due to any lender or creditor otherwise subject to the
regulation.

! FNMA - Federal National Mortgage Association; GNMA - Government National Mortgage Association; FHLMC - Federal
Home Loan Mortgage Corporation.




e An assumption, unless the mortgage instruments require lender approval for the assumption
and the lender approves the assumption.

e A conversion of a loan to different terms which are consistent with provisions of the original
mortgage instrument, as long as a new note is not required, even if the lender charges an
additional fee for the conversion.®

e A bona fide transfer of a loan obligation in the secondary market. (However, the mortgage
servicing requirements of Subpart C, 12 CFR 1024.30-41, still apply.) Mortgage broker
transactions that are table funded (the loan is funded by a contemporaneous advance of loan
funds and an assignment of the loan to the person advancing the funds) are not secondary
market transactions and therefore are covered by RESPA. Similarly, neither the creation
of a dealer loan or consumer credit contract, nor the first assignm such loan or
contract to a lender, is a secondary market transaction.

Subpart B — Mortgage Settlement w
Accounts
Special Information Booklet — 1 4.6

A loan originator® is required to provide the borrow
Booklet at the time a written application is su
the application is received. If the applicati
period, the loan originator is not requir,
mortgage broker, the broker rather t

py of the Special Information
ater than three business days after
ied before the end of the three-business-day
e booklet. If the borrower uses a
must provide the booklet.

The booklet does not need to efinancing transactions, closed-end
subordinate lien mortgage loans a e mortgage transactions, or for any other
federally related mortgagelo t intended for the purchase of a one-to-four family
residential property.

A loan originator th
equity plans is g :

ith Regulation Z (12 CFR 1026.40) for open-end home
complied with this section.

Good Faith
12 CFR 1024.

imate (GFE) of Settlement Costs —
andard GFE Required

As of January 1, 2010, a loan originator is required to provide a consumer with the standard
GFE form that is designed to allow borrowers to shop for a mortgage loan by comparing
settlement costs and loan terms. (See GFE form at Appendix C to 12 CFR Part 1024.)

8 15 CFR 1024.5(b)(6).
9 A “loan originator” is defined as a lender or mortgage broker. 12 CFR 1024.2(b).




Overview of the Standard GFE

The first page of the GFE includes a summary of loan terms and a summary of estimated
settlement charges. It also includes information about key dates such as when the interest rate for
the loan quoted in the GFE expires and when the estimate for the settlement charges expires. The
second page discloses settlement charges as subtotals for 11 categories of costs. The third page
provides a table explaining which charges can change at settlement, a trade-off table showing the
relationship between the interest rate and settlement charges, and a shopping chart to compare
the costs and terms of loans offered by different originators.

GFE Application Requirements

The loan originator must provide the standard GFE to the borrower within three business
days of receipt of an application for a mortgage loan. A loan originaterigyot required to
provide a GFE if before the end of the three-business-day period, ghe cation is denied or
the borrower withdraws the application.

An application can be in writing or electronically submitte@i i Wwritten record of an
oral application.

A loan originator determines what information it né
of the collected information it will use in order to%

. Under the regulations, an
“application” includes at least the followin i

ormation:
1) the borrower’s name;
2) the borrower’s gross monthly income,

3) the borrower’s Socia
credit report);

numper (e.g., to enable the loan originator to obtain a

4) the property
5) an estimate of the property; and

6) thea mount sought. In addition, a loan originator may require the

y other information it deems necessary.

A loan originator'will be presumed to have relied on such information prior to issuing a GFE
and cannot base a revision of a GFE on that information unless it changes or is later found to
be inaccurate.

While the loan originator may require the borrower to submit additional information beyond
the six pieces of information listed above in order to issue a GFE, it cannot require, as a
condition of providing the GFE, the submission of supplemental documentation to verify the
information provided by the borrower on the application. However, a loan originator is not
prohibited from using its own sources to verify the information provided by the borrower
prior to issuing the GFE. The loan originator can require borrowers to provide verification
information after the GFE has been issued in order to complete final underwriting.




e For dealer loans, the loan originator is responsible for providing the GFE directly or ensuring
that the dealer provides the GFE.

e For mortgage brokered loans, either the lender or the mortgage broker must provide a GFE
within three business days after a mortgage broker receives either an application or
information sufficient to complete an application. The lender is responsible for ascertaining
whether the GFE has been provided. If the mortgage broker has provided the GFE to the
applicant, the lender is not required to provide an additional GFE.

e A loan originator is prohibited from charging a borrower any fee in order to obtain a GFE
unless the fee is limited to the cost of a credit report.

GFE Not Required for Open End Lines of Credit — 12 CFR_1024.7(h)

A loan originator that complies with Regulation Z (12 CFR 1026.
equity plans is deemed to have complied with Section 1024.7.

Availability of GFE Terms — 12 CFR 1024.7(c)

an originator for at least 10
business days from the date the GFE is provided: of availability for the estimated
settlement charges and loan terms as well as of availability for the interest rate of the
loan stated on the GFE must be listed G “important dates” section of the form.

After the expiration date for the intereSt rate of the loan stated on the GFE, the interest rate and
the other rate related charges, i ing rge or credit for the interest rate chosen, the
adjusted origination charges a iem interest can change until the interest rate is locked.

Key GFE For — 12 CFR 1024.7(d)

The loan origin that the required GFE form is completed in accordance with
the Instructio in endix C of 12 CFR Part 1024.

First Page of E

e The first page of the GFE discloses identifying information such as the name and address of
the “loan originator” which includes the lender or the mortgage broker originating the loan.
The “purpose” section indicates what the GFE is about and directs the borrower to the Truth
in Lending disclosures and HUD’s website for more information. The borrower is informed
that only the borrower can shop for the best loan and that the borrower should compare loan
offers using the shopping chart on the third page of the GFE.

e The “important dates” section requires the loan originator to state the expiration date for the
interest rate for the loan provided in the GFE as well as the expiration date for the estimate of
other settlement charges and the loan terms not dependent upon the interest rate.




e While the interest rate stated on the GFE is not required to be honored for any specific period
of time, the estimate for the other settlement charges and other loan terms must be honored
for at least 10 business days from when the GFE is provided.

e In addition, the form must state how many calendar days within which the borrower must
go to settlement once the interest rate is locked (rate lock period). The form also requires
disclosure of how many days prior to settlement the interest rate would have to be locked,
if applicable.

e The “summary of your loan” section requires disclosure of the loan amount; loan term; initial
interest rate; initial monthly payment for principal, interest and any mortgage insurance;
whether the interest rate can rise, and if so, the maximum rate to which it can rise over the
life of the loan, and the period of time after which the interest rate cangfikst change; whether
the loan balance can rise if the payments are made on time and if s@ imum amount to
which it can rise over the life of the loan; whether the monthly or principal,
interest and any mortgage insurance can rise even if payme me, and if so,
the maximum amount to which the monthly amount owed over the life of the
loan; whether the loan has a prepayment penalty, and i m amount it could be;

such payment and in

how many years it will be due.

e The “escrow account information” section r.
loan does or does not have an escrow accou
charges. In addition, this section also req
principal, interest and any mortga ran

originator to indicate whether the
erty taxes or other property related
disclosure of the monthly amount owed for

e The bottom of the first page includes subtofals for the adjusted origination charges and
charges for all other settle ar isted on page two, along with the total estimated
settlement charges.

Second Page of

The second page @
estimate of tota
origination ch
“Block B.” The a
settlement charges”

E requires disclosure of all settlement charges. It provides for the
entigosts in eleven categories discussed below. The adjusted
: losed in “Block A” and all other settlement charges are disclosed in
nts in the blocks are to be added to arrive at the “total estimated
Which is required to be listed at the bottom of the page.

Disclosure of Adjusted Origination Charge (Block A)

Block A addresses disclosure of origination charges, which include all lender and mortgage
broker charges. The “adjusted origination charge” results from the subtraction of a “credit”
from the “origination charge” or the addition of a “charge” to the origination charge.

e Block 1 - the origination charges, which include lender processing and underwriting fees and
any fees paid to a mortgage broker.

Origination Charge Note: This block requires the disclosure of all charges that all loan
originators involved in the transaction will receive for originating the loan (excluding any




charges for points). A loan originator may not separately charge any additional fees for getting
the loan such as application, processing or underwriting fees. The amount in Block 1 is subject
to zero tolerance, i.e., the amount cannot change at settlement.

e Block 2 — a “credit” or “charge” for the interest rate chosen.

Credit or Charge for the Interest Rate Chosen Note:

Transaction Involving a Mortgage Broker. For a transaction involving a mortgage broker,*
Block 2 requires disclosure of a “credit” or charge (points) for the specific interest rate chosen.
The credit or charge for the specific interest rate chosen is the net payment to the mortgage
broker (i.e., the sum of all payments to the mortgage broker from the lender, including payments
based on the loan amount, a flat rate or any other compensation, and in a table funded
transaction, the loan amount less the price paid for the loan by the lende

When the net payment to the mortgage broker from the lender is positiv “credit” to the
borrower and it is entered as a negative amount. For example, | .
premium to a mortgage broker for the loan set forth in the G ent must be
disclosed as a “credit” to the borrower for the particular intere i
(reflected on the GFE at Block 2, checkbox 2). The te

featured on the GFE or the HUD-1 Settlement State

d premium” is not

Points paid by the borrower for the interest rate chos disclosed as a “charge”
(reflected on the GFE at Block 2, third checkbox): nnot include both a charge (points)
and a credit (yield spread premium).

Transaction Not Involving a Mortgage Broker.
broker, a lender may choose not to
chosen for the loan in the GFE
it must check the first checkb@X i Indicating that “The credit or charge for the interest
rate you have chosen is i ‘our origination charge’ above.” Only one of the boxes in

Block 2 may be chec i

a transaction without a mortgage
isclose any credit or charge for the interest rate

Disclosure of

Block B is th es for all settlement services other than the origination charges.

e Block 3 - requi
certification fees;

services by providers selected by the lender such as appraisal and flood

e Block 4 —title service fees and the cost of lender’s title insurance;

e Block 5 - owner’s title insurance;

10 The RESPA Reform Rule changed the definition of “mortgage broker” to mean a person or entity (not an employee of a
lender) that renders origination services and serves as an intermediary between a lender and a borrower in a transaction
involving a federally related mortgage loan, including such person or entity that closes the loan in its own name and table
funds the transaction. The definition will also apply to a loan correspondent approved under 24 CFR 202.8 for Federal
Housing Administration (FHA programs). The definition would also include an “exclusive agent” who is not an employee of
the lender.




e Block 6 — other required services for which the consumer may shop;
e Block 7 — government recording charges;

e Block 8 — transfer tax charges;

e Block 9 — initial deposit for escrow account;

e Block 10 — daily interest charges;

e Block 11 — homeowner’s insurance charges.

Third Page of GFE

The third page of the GFE includes the following information:

e Atolerance chart identifying the charges that can change at s scussion on
tolerances below);
e A trade-off table that requires the loan originator to pre n on the loan

atton about alternative loans
(one with lower settlement charges but a higher i and one with a lower interest

rate but higher settlement charges);

e A shopping chart that allows the consumer t
other lenders or brokers to use to co e leans

e Language indicating that some lenders mayfsell'the loan after settlement but that any fees the
lender receives in the future otiehange/the borrower’s loan or the settlement charges.

Tolerances on Sett Costs — 12 CFR 1024.7(e) and (1)

The RESPA Reform “tolerances” or limits on the amount actual settlement
charges can vary he amounts stated on the GFE. The rule established three
categories of se nd each category has different tolerances. If, at settlement, the
charges exceet :
originator may curé.the tolerance violation by reimbursing to the borrower the amount by
which the tolerance Was exceeded, at settlement or within 30 calendar days after settlement.

Tolerance Categories

e Zero tolerance category. This category of fees is subject to a zero tolerance standard. The
fees estimated on the GFE may not be exceeded at closing. These fees include:

o0 The loan originator’s own origination charge, including processing and underwriting
fees;

0 The credit or charge for the interest rate chosen (i.e., yield spread premium or discount
points) while the interest rate is locked;

0 The adjusted origination charge while the interest rate is locked; and




o State/local property transfer taxes.

e Ten percent tolerance category. For this category of fees, while each individual fee may
increase or decrease, the sum of the charges at settlement may not be greater than10 percent
above the sum of the amounts included on the GFE. This category includes fees for:

o Loan originator required settlement services, where the loan originator selects the third-
party settlement service provider;

o Loan originator required services, title services, required title insurance and owner’s title
insurance when the borrower selects a third-party provider identified by the loan
originator; and

0 Government recording charges.

¢ No tolerance category. The final category of fees is not subjecigo a ance restriction.
The amounts charged for the following settlement services in

settlement and the amount of the change is not limited:

o Loan originator required services where the borrgw iS or her own third-party
provider;

o Title services, lender’s title insurance, and ow surance when the borrower

selects his or her own provider;

S

o Initial escrow deposit;

o Daily interest charges; and homeowner?s insurance.

Settlement Service Providers
settlement services a

loan originator m
and the estimat

ement service provider for such required services, the
vant block on page two of the GFE the settlement service

ide the borrower with a written list of settlement service providers
for those requirediservices on a separate sheet of paper at the time the GFE is provided.

Binding GFE — 12 CFR 1024.7(f)

The loan originator is bound, within the tolerances provided, to the settlement charges and
terms listed on the GFE provided to the borrower, unless a new GFE is provided prior to
settlement (see discussion below on changed circumstances). This also means that if a lender
accepts a GFE issued by a mortgage broker, the lender is subject to the loan terms and
settlement charges listed in the GFE, unless a new GFE is issued prior to settlement.

10



Changed Circumstances — 12 CFR 1024.2(b), 1024.7(f)(1)
and ()(2)

Changed circumstances are defined as:
e Acts of God, war, disaster, or other emergency;

e Information particular to the borrower or transaction that was relied on in providing the
GFE that changes or is found to be inaccurate after the GFE has been provided;

e New information particular to the borrower or transaction that was not relied on in
providing the GFE; or

e Other circumstances that are particular to the borrower or transacti ding boundary
disputes, the need for flood insurance, or environmental probl

Changed circumstances do not include the borrower’s name, t
property address, an estimate of the value of the property, the

nthly income, the
amount sought, and

ter the GFE has been
ot constitute changed

the GFE, unless the information changes or is found to
provided. In addition, market price fluctuations by t
circumstances.

Changed circumstances affecting settlementostsSiare t circumstances that result in increased
costs for settlement services such that the cha at'settlement would exceed the tolerances or
limits on those charges established by ghe regulati@rs.

eligibility for the loan. For ex
ineligible for the loan provide

riting and verification indicate that the borrower is
E, the loan originator would no longer be bound by the

within three business eceiving information sufficient to establish changed
circumstances. Th i

None of the informati@n collected by the loan originator prior to issuing the GFE may later become
the basis for a “changed circumstance” upon which it may offer a revised GFE, unless: 1) it can
demonstrate that there was a change in the particular information; or 2) that the information was
inaccurate; or 3) that it did not rely on that particular information in issuing the GFE. A loan
originator has the burden of demonstrating nonreliance on the collected information, but may do so
through various means including through a documented record in the underwriting file or an
established policy of relying on a more limited set of information in providing GFEs.

If a loan originator issues a revised GFE based on information previously collected in issuing the
original GFE and “changed circumstances,” it must document the reasons for issuing the revised
GFE, such as its nonreliance on such information or the inaccuracy of such information.

11



Borrower Requested Changes — 12 CFR 1024.7(F)(3)

If a borrower requests changes to the mortgage loan identified in the GFE that change the
settlement charges or the terms of the loan, the loan originator may provide a revised GFE to the
borrower. If a revised GFE is provided, the loan originator must do so within three business
days of the borrower’s request.

Expiration of Original GFE — 12 CFR 1024.7(f)(4)

If a borrower does not express an intent to continue with an application within 10 business
days after the GFE is provided, or such longer time provided by the loan originator, the loan
originator is no longer bound by the GFE.

Interest Rate Dependent Charges and Term
12 CFR 1024.7(H)(5)

If the interest rate has not been locked by the borrower, or a
all interest rate-dependent charges on the GFE are subject to
change include the charge or credit for the interest rate
charges, per diem interest, and loan terms related to th
originator’s origination charge (listed in Block 1 of.
even if the interest rate floats, unless there is another c
requested change.

rate has expired,
charges that may
sted origination
owever, the loan
FE) is not subject to change,
umstance or borrower-

If the borrower later locks the interest ra
interest rate dependent charges and tefms. All r charges and terms must remain the same
as on the original GFE, unless changed circumstances or borrower-requested changes result in
increased costs for settlement icesier affgct the borrower’s eligibility for the specific

loan terms identified in the ofigin

New Home Purghases,—#2 CFR 1024.7(f)(6)

must be provided showing the revised

In transactions invg home purchases, where settlement is expected to occur more than
the a GFE is provided, the loan originator may provide the GFE
ak-and conspicuous disclosure stating that at any time up until 60

0 closing, the loan originator may issue a revised GFE. If the loan originator

a disclosure, it cannot issue a revised GFE except as otherwise provided in

calendar days priC
does not provide suc
Regulation X.

Volume-Based Discounts

The RESPA Reform Rule did not formally address the legality of volume-based discounts.
However, HUD indicated in the preamble to the rule that discounts negotiated between loan
originators and other settlement service providers, where the discount is ultimately passed on to
the borrower in full, is not, depending on the circumstances of a particular transaction, a
violation of Section 8 of RESPA.*

1173 Fed. Reg. 68204, 68232 (November 17, 2008).
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Uniform Settlement Statement
(HUD-1 OR HUD-1A) — 12 CFR 1024.8

Section 4 of RESPA requires the person conducting the settlement (settlement agent) to provide
the borrower with a HUD-1 Settlement Statement at or before settlement that clearly
itemizes all charges imposed on the buyer and the seller in connection with the settlement.
The RESPA Reform rule included a revised HUD-1/1A Settlement Statement form that is
required as of January 1, 2010. The HUD-1 is used for transactions in which there is a borrower
and seller. For transactions in which there is a borrower and no seller (refinancings and
subordinate lien loans), the HUD-1 may be completed by using the borrower’s side of the
settlement statement. Alternatively, the HUD-1A may be used.

However, no settlement statement is required for home equity plans s
Lending Act and Regulation Z. Appendix A to 12 CFR Part 1024 €
for completing the forms.

e instructions

Key RESPA Reform Enhancements to t ub-1/71A

Settlement Statement
While the RESPA Reform Rule did not include an b anges to the first page of the

HUD-1/1A form, there were changes to the second page ofithe form to facilitate comparison
between the HUD-1/1A and the GFE. Each ine on the second page of the
revised HUD-1/1A includes a reference to ant line from the GFE.

With respect to disclosure of “no cost” loans e “no cost” refers only to the loan
originator’s fees (see Section L, subsection 800 of the HUD-1 form), the amounts shown for
the “origination charge” and t e rge for the interest rate chosen” should offset, so
that the “adjusted origination €hargeiis zero.

W, no cost” encompasses loan originator and third-party
be itemized and listed in the borrower’s column on the HUD-
st be offset with a negative adjusted origination charge
columns.

In the case of a “no co
fees, all third-party f
1/1A. These itemi
(Line 803) and

To further facilitate,comparability between the forms, the revised HUD-1 includes a new third
page (second page ofighe HUD-1A) that allows borrowers to compare the loan terms and
settlement charges listed on the GFE with the terms and charges listed on the closing statement.
The first half of the third page includes a comparison chart that sets forth the settlement
charges from the GFE and the settlement charges from the HUD-1 to allow the borrower to
easily determine whether the settlement charges exceed the charges stated on the GFE. If any
charges at settlement exceed the charges listed on the GFE by more than the permitted
tolerances, the loan originator may cure the tolerance violation by reimbursing to the borrower
the amount by which the tolerance was exceeded. A borrower will be deemed to have
received timely reimbursement if the financial institution delivers or places the payment in the
mail within 30 calendar days after settlement.

13



Inadvertent or technical errors on the settlement statement are not deemed to be a violation
of Section 4 of RESPA if a revised HUD-1/1A is provided to the borrower within 30
calendar days after settlement.

The second half of the third page sets forth the loan terms for the loan received at settlement
in a format that reflects the summary of loan terms on the first page of the GFE, but with
additional loan related information that would be available at closing. The note at the bottom
of the page indicates that the borrower should contact the lender if the borrower has questions
about the settlement charges or loan terms listed on the form.

Section 1024.8(b) and the instructions for completing the HUD-1/1A Settlement Statement
provide that the loan originator shall transmit sufficient information to the settlement agent to
allow the settlement agent to complete the “loan terms” section. The loan,originator must

average charge is computed in accordance with 12 €
service providers, including loan originators, ar

the exact cost for that service.

The method of determining the avera
The average charge may be used as t

based on the loan amount or th

The average charge may b any third-party settlement service, provided that the total
t service for a particular class of transactions do not
exceed the total amou id'to providers of that service for that class of transactions. A class

of transactions ma

2 the same average charge for every transaction within that class.

The average chargeymust be recalculated at least every six months.

A settlement service provider that uses an average charge for a particular service must maintain
all documents that were used to calculate the average charge for at least three years after any
settlement in which the average charge was used.

Printing and Duplication of the Settlement Statement —
12 CFR 1024.9

Financial institutions have numerous options for layout and format in reproducing the HUD-1
and HUD-1A that do not require prior CFPB approval such as size of pages; tint or color of
pages; size and style of type or print; spacing; printing on separate pages, front and back of a
single page or on one continuous page; use of multi-copy tear-out sets; printing on rolls for

14



computer purposes; addition of signature lines; and translation into any language. Other
changes may be made only with the approval of the CFPB.

One-Day Advance Inspection of the Settlement Statement
— 12 CFR 1024.10

Upon request by the borrower, the HUD-1 or HUD-1A must be completed and made available
for inspection during the business day immediately preceding the day of settlement, setting
forth those items known at that time by the person conducting the closing.

Delivery — 12 CFR 1024.10(a) and (b)

The completed HUD-1 or HUD-1A must be mailed or delivered to the
there is one), the lender (if the lender is not the settlement agent), and
settlement. However, the borrower may waive the right of delive

hogkkewer, the seller (if
gents at or before
a written

Retention — 12 CFR 1024.10(e)

A lender must retain each completed HUD-1 or
not service the mortgage. If the loan is trans
HUD-1 or HUD-1A to the owner or servicegof
owner or servicer shall retain the HU r -
Prohibition of Fees for Rreparing Federal Disclosures —
12 CFR 1024.12

For loans subject to RE , N0 fee may be charged for preparing the Settlement Statement
or the Escrow AccountfStatemgient y disclosures required by the Truth in Lending Act.

der shall provide a copy of the
mortgage as part of the transfer. The
for the remainder of the five-year period.

Prohibiti st Kickbacks and Unearned Fees —
12 CFR

Any person who givesor accepts a fee, kickback, or thing of value (payments, commissions,
gifts, tangible item or special privileges) for the referral of settlement business is in violation of
Section 8(a) of RESPA. Any person who gives or accepts any portion, split, or percentage of a
charge for real estate settlement services, other than for services actually performed, is in
violation of Section 8(b) of RESPA. Appendix B of Regulation X provides guidance on the
meaning and coverage of the prohibition against kickbacks and unearned fees.

RESPA Section 8(b) is not violated when a single party charges and retains a settlement service
fee, and that fee is unearned or excessive.

15



Penalties and Liabilities

Civil and criminal liability is provided for violating the prohibition against kickbacks and
unearned fees including:

o Civil liability to the parties affected, equal to three times the amount of any charge paid for
such settlement service.

e The possibility that the costs associated with any court proceeding together with reasonable
attorney’s fees could be recovered.

e A fine of not more than $10,000 or imprisonment for not more than one year or both.

business is referred an Affiliated Business Arr
Regulation X). This disclosure shall specify

e The nature of the relationship (exglaining ownership and financial interest) between
the provider and the loan originator; and

e The estimated charge or range generally made by such provider.

This disclosure must be
application, or with t

vided on a'separate piece of paper either at the time of loan
time of the referral.

The loan origina ire the use of such a provider, with the following exceptions:
the institution i yer, borrower, or seller to pay for the services of an attorney, credit
reporting agenc ate appraiser chosen by the institution to represent its interest. The
loan originator m nly receive a return on ownership or franchise interest or payment
otherwise permitted by RESPA.

Title Companies — 12 CFR 1024.16

Sellers that hold legal title to the property being sold are prohibited from requiring
borrowers, either directly or indirectly, as a condition to selling the property, to use a
particular title company.

12 An associate includes a corporation or business entity that controls, is controlled by, or is under common control with the
institution; an employer, officer, director, partner, franchisor, or franchisee of the institution; or anyone with an arrangement with
the institution that enables the person to refer settlement business and benefit financially from the referrals. 12 U.S.C. 2602(8).
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Escrow Accounts — 12 CFR 1024.17

On October 26, 1994, HUD issued its final rule changing the accounting method for escrow
accounts, which was originally effective April 24, 1995. The rule establishes a national
standard accounting method, known as aggregate accounting. The final rule also established
formats and procedures for initial and annual escrow account statements.

The amount of escrow funds that can be collected at settlement or upon creation of an escrow
account is restricted to an amount sufficient to pay charges, such as taxes and insurance, that
are attributable to the period from the date such payments were last paid until the initial
payment date. Throughout the life of an escrow account, the servicer may charge the
borrower a monthly sum equal to 1/12 of the total annual escrow payments that the
servicer reasonably anticipates paying from the account. In additi he servicer may
add an amount to maintain a cushion no greater than 1/6 of the estim fQtal annual
payments from the account.

Escrow Account Analysis — 12 CFR 102 C)
and 12 CFR 1024.17(k)

and (3)

Before establishing an escrow account, a servicer
periodic payments and the amount to be deposited. ;
disbursement date that is on or before the deagihi id'a penalty and may make annual
lump sum payments to take advantage of adi

an analysis to determine the

Transfer of Servicing —

If the new servicer changes either th

used by the old servicer, the

onthly payment amount or the accounting method

the borrower with an initial escrow account
statement within 60 days of transfer. When the new servicer provides an initial
escrow account statem he effective date of the transfer of servicing to establish
the new escrow accourt.computation year. In addition, if the new servicer retains the monthly
payments and accouiti
continue to use : utation year established by the old servicer or it may choose a
different one, year statement.

Shortages, rpluses, and Deficiency Requirements —
12 CFR 1024.17(f)

The servicer shall conduct an annual escrow account analysis to determine whether a
surplus, shortage, or deficiency exists as defined under 12 CFR 1024.17(b).

If the escrow account analysis discloses a surplus, the servicer shall, within 30 days from the date
of the analysis, refund the surplus to the borrower if the surplus is greater than or equal to $50.
If the surplus is less than $50, the servicer may refund such amount to the borrower, or credit
such amount against the next year’s escrow payments. These provisions apply as long as the
borrower’s mortgage payment is current at the time of the escrow account analysis.
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If the escrow account analysis discloses a shortage of less than one month’s escrow
payments, then the servicer has three possible courses of action:

e The servicer may allow the shortage to exist and do nothing to change it;
e The servicer may require the borrower to repay the shortage amount within 30 days; or

e The servicer may require the borrower to repay the shortage amount in equal monthly
payments over at least a 12-month period.

If the shortage is more than or equal to one month’s escrow payment, then the servicer has
two possible courses of action:

e The servicer may allow the shortage to exist and do nothing to chang 0

e The servicer may require the borrower to repay the shortage in : payments over
at least a 12-month period.

e May require the borrower to repay the defiGi ithi ;

e May require the borrower to repay the defigiency in two or more equal monthly payments.

If the deficiency is greater th eq e month’s escrow payment, the servicer may

allow the deficiency to exist hing to change it, or require the borrower to repay the
ual mon

y payments.

deficiency in two or morgeq
These provisions app ng as the borrower’s mortgage payment is current at the time of
the escrow acco I
A servicer mu orrower at least once during the escrow account computation year
if a shortage or defigiency exists in the account.

Initial Escrow Account Statement — 12 CFR 1024.17(Q9)

After analyzing each escrow account, the servicer must submit an initial escrow account
statement to the borrower at settlement or within 45 calendar days of settlement for escrow
accounts that are established as a condition of the loan.

The initial escrow account statement must include the monthly mortgage payment; the
portion going to escrow; itemize estimated taxes, insurance premiums, and other charges;
the anticipated disbursement dates of those charges; the amount of the cushion; and a trial
running balance.




Annual Escrow Account Statement — 12 CFR 1024.17(i)

A servicer shall submit to the borrower an annual statement for each escrow account within
30 days of the completion of the computation year. The servicer must conduct an escrow account
analysis before submitting an annual escrow account statement to the borrower.

The annual escrow account statements must contain the account history; projections for the next
year; current mortgage payment and portion going to escrow; amount of past year’s monthly
mortgage payment and portion that went into the escrow account; total amount paid into the
escrow account during the past year; amount paid from the account for taxes, insurance
premiums, and other charges; balance at the end of the period; explanation of how the
surplus, shortage, or deficiency is being handled; and, if applicable, the reasons why the
estimated low monthly balance was not reached.

Short-Year Statements — 12 CFR 1024.17(i

Short-year statements can be issued to end the escrow acco on year and
establish the beginning date of the new computation year. Sho ments may be

The servicer must pay escrow disburseme
disbursement date, the servicer must
and may make annual lump sum paymients to dvantage of a discount. The 2013
Amendments include a requirement tRat a servicer may not purchase force-placed insurance
unless it is unable to disburse f ro rrower’s escrow account to maintain the
borrower’s hazard insurance. A s is unable to disburse funds only if the servicer has a
reasonable basis to believgftha er the borrower’s property is vacant or the borrower’s hazard

er than non-payment. A servicer is not unable to
escrow account solely because the account is deficient. If a
servicer advancesgft row account to ensure that the borrower’s hazard insurance
premium charg e@ aid in‘atimely manner, a servicer may seek repayment from the borrower
for the funds the'Sefvicer advanced, unless otherwise prohibited by applicable law.

by<the disbursement date. In calculating the

The 2013 Amendments include a limited exemption from the restriction on force-placed
insurance purchases for small servicers. Subject to the requirements of Section 1024.37, small
servicers may purchase force-placed insurance and charge the borrower for the cost of that
insurance if the cost to the borrower is less than the amount the small servicer would need to
disburse from the borrower’s escrow account to ensure timely payment of the borrower’s hazard
insurance premium charges.
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An institution qualifies as a small servicer if either:

e The institution services, together with any affiliates, 5,000 or fewer mortgage loans, as that
term is used in 12 CFR 1026.41(a)(1), for all of which the institution (or an affiliate) is the
creditor or assignee; or

e The institution is a Housing Finance Agency, as defined in 24 CFR 266.5 (12
CFR 1026.41(e)(4)(ii)).

The determination as to whether a servicer qualifies as a small servicer is made based on the
mortgage loans, as that term is used in 12 CFR 1026.41(a)(1), serviced by the servicer and any
affiliates as of January 1 for the remainder of that calendar year. A servicer that ceases to qualify
as a small servicer will have six months from the time it ceases to qualify or until the next
January 1, whichever is later, to comply with any requirements for whigh a Sekvicer is no longer
exempt. The following mortgage loans are not considered in determifilng whether a servicer
qualifies as a small servicer: (a) mortgage loans voluntarily servigéd by the se@vicer for a
creditor or assignee that is not an affiliate of the servicer and f@r whigh the'sgrvicer does not
receive any compensation; (b) reverse mortgage transactions; angi{’C) mortgage loans secured by
consumers’ interests in timeshare plans (12 CFR 1026.44€)(#)(iii))

List of Homeownership Counseling Organizations
— 12 CFR 1024.20

For any application for a federally related moktgageloan, as that term is defined in Section
1024.2 subject to the exemptions in Sectior1024:5 (b)Y except for applications for reverse
mortgages or timeshare loans), the lendler mustgprovide a loan applicant with a clear and
conspicuous written list of homeownership counseling services in the loan applicant’s location,
no later than three business daysafter a‘lemdef, mortgage broker, or dealer receives an
application or information suficiesftoseomplete an application. The list is available on a
website maintained by thefCFPB, or fram data made available by the CFPB or HUD. Lenders
must make sure that the"list afPhomeéewnership counseling services was obtained no earlier than
30 days before they provide'it tohe applicant. This list may be combined with other disclosures
(unless otherwisgfprohibitedhby'Regulation X or Regulation Z). A mortgage broker or dealer
that receives ad@an applieation, or for whom it prepares an application, may provide the list, in
which case the lender is not required to provide an additional list, though in all cases the lender
remains responsible¥er ensuring that the list is provided to the applicant. The list may be
provided in person, by mail or other means. The list may be provided in electronic form, subject
to compliance with the consumer consent and other applicable provisions of E-Sign.

If, before the three-day period ends, the lender denies the application or the applicant withdraws
it, the lender does not have to provide the list. If the transaction involves more than one lender,
the lenders should agree on which of them will provide the list. If there is more than one
applicant, the list can go to any one of them that has primary liability on the loan.

Subpart C — Mortgage Servicing
Scope — 12 CFR 1024.30
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Except as otherwise noted below, the provisions of Subpart C — Mortgage Servicing, 12 CFR
1024.30-41, apply to any mortgage loan, as that term is defined in 12 CFR 1024.31.

Definitions — 12 CFR 1024.31

The 2013 Amendments added several definitions that are applicable to Subpart C — Mortgage
Servicing, 12 CFR 1024.30-41. Among other definitions, amended Regulation X provides that
“mortgage loan” means “any federally related mortgage loan, as that term is defined in Section
1024.2 subject to the exemptions in Section 1024.5(b), but does not include open-end lines of
credit (home equity plans).” Thus, the term “mortgage loan” includes (but is not limited to)
refinancing transactions, whether secured by a senior or subordinate lien.

General Disclosure Requirements — 12 CFR 4.32

Disclosure Requirements — 12 CFR 1024.32(a)

Disclosures required under 12 CFR 1024.30-.41 must be clear
in a form that a recipient may keep. The disclosures may be provi
to consumer consent and the provisions of E-Sign,* and asSefyi
or readily understandable abbreviations. Disclosures
English, provided that they are made in English up

language other than
request.

Additional Information, Disclosure d'by Other Laws
— 12 CFR 1024.32(b)

Servicers may include additional infor
or combine these disclosures with an
expressly prohibited by 12 CFR 1024.
Lending Act or Truth in Savings Act), 0
regulatory agency.

ures required under 12 CFR 1024.30-41
required by other law unless doing so is

-41, by other applicable law (such as the Truth in

e terms of an agreement with a Federal or State

Mortgage Seryici nsfer Disclosures —
12 CFR 10

€ : e transfer of mortgage servicing generally are required for any
mortgage loan, asithat term is defined in 12 CFR 1024.31, except that the servicing
disclosure statementyequired under 12 CFR 1024.33(a) is required only for loans that are
secured by a first lien.

Servicing Disclosure Statement — 12 CFR 1024.33(a)

A financial institution that receives an application for a first-lien mortgage loan is required
to provide the servicing disclosure statement to the borrower within three days (excluding
legal public holidays, Saturdays, and Sundays) after receipt of the application. The
disclosure statement must advise whether the servicing of the mortgage loan may be

1315 u.s.C. 7001 et seq.
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assigned, sold, or transferred to any other person at any time. A model disclosure statement
is set forth in Appendix MS-1.

If the institution denies the borrower’s application within the three-day period, it is not
required to provide the disclosure statement.

As noted above, this disclosure statement is required only for loans that are secured by a
first lien.

Notices of Transfer of Loan Servicing — 12 CFR 1024.33(b)

When any mortgage loan, as that term is defined in 12 CFR 1024.31, is assigned, sold or
transferred, the transferor (former servicer) generally must provide a disclosure at least 15
days before the effective date of the transfer. Generally, a transfer of géfzicing notice from
the transferee (new servicer) must be provided not more than 15 d 1e effective date
of the transfer. Generally, both notices may be combined into livered to the
borrower at least 15 days before the effective date of the tra yrovided at the
time of settlement satisfy the timing requirements.

The disclosure must include:
e The effective date of the transfer.

e The name, address, and toll-free or collect- number for an employee or
department of the transferee servicer that'¢an ontacted by the borrower to obtain answers

to servicing transfer inquiries.
e The name, address, and toll-free oficollect-¢all telephone number for an employee or
department of the transfero ic be contacted by the borrower to obtain answers

to servicing transfer inquiries.

e The date on which
and the date on w
must be either

transfer. icer will cease accepting payments relating to the loan,
ransferee servicer will begin to accept such payments. The dates
secutive dates.

affect the terms or the availability of optional insurance and any
action the borr@wer must take to maintain such coverage.

e A statement that the transfer does not affect the terms or conditions of the mortgage (except
as directly related to servicing).

The 2013 Amendments modified the disclosure in Appendix MS-2 that servicers may use to
comply with the mortgage servicing transfer disclosure.

The following transfers are not considered an assignment, sale, or transfer of mortgage loan
servicing for purposes of this requirement if there is no change in the payee, address to
which payment must be delivered, account number, or amount of payment due:

e Transfers between affiliates;




e Transfers resulting from mergers or acquisitions of servicers or subservicers; and
e Transfers between master servicers, when the subservicer remains the same.

Additionally, the Federal Housing Administration (FHA) is not required to provide a notice of
transfer to the borrower where a mortgage insured under the National Housing Act is assigned to
FHA.

Borrower Payments During Transfer of Servicing — 12 CFR 1024.33(c)

During the 60-day period beginning on the date of transfer, no late fee or other penalty can
be imposed on a borrower who has made a timely payment to the transferor servicer (former
servicer). Additionally, if the transferor servicer (former servicer) receives any incorrect
payments on or after the effective date of the transfer, the transferor séfviger must either
transfer the payment to the transferee servicer (new servicer) or retul ment and
inform the payor of the proper recipient of the payment.

Timely Escrow Payments and Treatme Escrow Account

Balances — 12 CFR 1024.34

Servicers must comply with requirements concerni
to any mortgage loan, as that term is defined in 12 C

t of escrow funds, which apply

If the terms of a mortgage loan require the batro payments to the servicer for deposit
into an escrow account to pay taxes, insuranc s, and other charges, the servicer shall
make payments from the escrow acco anner. A payment is made in a timely
manner if it is made on or before the avoid a penalty.

Generally, the servicer must retlirn an s remaining in escrow within the servicer’s
control within 20 days (exclu ublic holidays, Saturdays, and Sundays) after the
borrower pays the mort loan in fully unless the borrower and servicer agree to credit the
remaining funds towa ro count for certain new mortgage loans. The rule does not
prohibit servicers fron funds remaining in an escrow account against the outstanding
balance of the bg age loan.

Error Resoldtion Procedures — 12 CFR 1024.35

Servicers must comply with error resolution procedures that are triggered when a borrower
submits an error notice to the servicer. The requirements set forth in 12 CFR 1024.35 apply to
any mortgage loan, as that term is defined in 12 CFR 1024.31.

The CFPB has issued an advisory opinion clarifying that, because borrowers initiate the error
resolution process, a servicer’s communications with a borrower regarding an error notice are not
subject to the “cease communication” provision of the Fair Debt Collection Practices Act
(FDCPA) unless the borrower specifically withdraws the request for action regarding the error.*

14 cEpB Bulletin 2013-12.
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Notice of Error — 12 CFR 1024.35(a)

An error notice must be in writing and identify the borrower’s name, information that allows the
servicer to identify the borrower’s account, and the alleged error. A qualified written request that
asserts an error relating to the servicing of a mortgage loan is an error notice, and the servicer
must comply with all of the error notice requirements with respect to such qualified written
request.

The commentary clarifies that a servicer should not rely solely on the borrower’s description of a
submission to determine whether it is an error notice, an information request, or both. For
example, a borrower may submit a letter titled “Notice of Error” that indicates that the borrower
wants to receive the information set forth in an annual escrow account statement and asserts an
error for the servicer’s failure to provide that statement. Such a letter could.be both an error
notice and an information request, and the servicer must evaluate whe ter fulfills the
substantive requirements of an error notice, information request, or b

Scope of Error Resolution — 12 CFR 1024.35(b)

The error resolution procedures apply to the following allegee

required by the mortgage loan and applicab .
e Failure to credit a payment to the b N t as of the date the servicer received it, as

required by 12 CFR 1026.36(c)(1

e Failure to pay taxes, insura e other charges by the due date, as required by 12
CFR 1024.34(a).
e Failure to refund angscrow a alance within 20 days (excluding legal public holidays,

Saturdays, and Su fter the borrower pays the mortgage loan in full, as required by 12
CFR 1024.34
e Imposition rge without a reasonable basis to do so.

e Failure to provideyan accurate payoff balance amount upon the borrower’s request, as
required by 12 CFR 1026.36(c)(3).

e Failure to provide accurate information to a borrower regarding loss mitigation options and
foreclosure, as required by 12 CFR 1024.39.

e Failure to transfer accurate and timely information relating to servicing to a transferee
servicer.

e Making the first notice or filing for a judicial or non-judicial foreclosure process before the
time periods allowed by 12 CFR 1024.41(f) and (j).




e Moving for foreclosure judgment or order of sale or conducting a foreclosure sale in
violation of 12 CFR 1024.41(qg) or (j).

e Any other error relating to the servicing of a borrower’s mortgage loan.

The commentary gives examples of errors not covered by 12 CFR 1024.35(b), such as errors
relating to: (i) the origination of a mortgage loan; (ii) the underwriting of a mortgage loan; (iii) a
subsequent sale or securitization of a mortgage loan; and (iv) a determination to sell, assign, or
transfer the servicing of a mortgage loan (unless it concerns the failure to transfer accurate and
timely information relating to the servicing of the borrower’s mortgage loan account to a
transferee servicer).

Contact Information — 12 CFR 1024.35(c)

If the servicer establishes an address to which borrowers must send e the servicer

must provide written notice of the address to the borrower with spgeifie . The
commentary states that the servicer must also include this addr ing
communications: (i) any periodic statement or coupon book re i ndeg 12 CFR 1026.41; (ii)

any website the servicer maintains in connection with th
notice required pursuant to Section 1024.39 (early |nte
mitigation) that includes contact information for as
address for receiving information requests under 12 A48
to the borrower before changing the address to rrower must send error notices.

ion 1024.41 (loss
Servicer must use the same

Acknowledgement of Receipt —

The servicer generally must provide alwritten agknewledgment to the borrower within five days
(excluding legal public holidays, Saturdays, and Sundays) after receiving the error notice.

Response to an Error N 2 CFR 1024.35(e)

A servicer generally h

receipt of the error no vestigate and respond to the notice, except that a servicer may
extend this perl iti 15 days (excluding legal public holidays, Saturdays, and
Sundays) if, pri ion of the original 30-day period, it notifies the borrower in
writing of the e d the reasons for it

A servicer must respohd within seven days (excluding legal public holidays, Saturdays, and
Sundays) if the alleged error is a failure to provide an accurate payoff balance amount, and a
servicer must respond by the earlier of 30 days (excluding legal public holidays, Saturdays, and
Sundays) or the date of a foreclosure sale if the error involves either (i) making the first notice or
filing for a judicial or non-judicial foreclosure process before the time periods allowed by 12
CFR 1024.41(f) or (j), or (ii) moving for foreclosure judgment or order of sale or conducting a
foreclosure sale in violation of 12 CFR 1024.41(g) or (j).

In response to the notice of error, the servicer must either correct the error or conduct a
reasonable investigation and determine that no error occurred. The servicer must also send a
written response to the borrower that accomplishes one of the following:
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e If the servicer corrects the alleged error. The servicer must advise the borrower of the
correction and when the correction took effect, and provide contact information, including
phone number, for further assistance;

e |f the servicer determines that it committed an error or errors different than or in addition to
those identified by the borrower. The servicer must correct the error and advise the borrower
of the correction and when the correction took effect, and provide contact information,
including phone number, for further assistance; or

e If the servicer determines after a reasonable investigation that no error occurred. The
servicer must state that it determined that no error occurred, the reasons for its determination,
and the borrower’s right to request documents relied upon by the servicer in reaching its
determination and how the borrower can make such a request, and prowige contact

ehrequests those

documents, the servicer generally must provide them within 15 da g legal public
holidays, Saturdays, and Sundays) at no cost to the borrower, eed not provide
documents that constitute confidential, proprietary, or priv
As a part of its investigation of the asserted error, the se st supporting
documentation from the borrower, but the servicer mus reasonable investigation even

if the borrower does not provide supporting docum

Early Correction or Error Asserted B losure Sale
— 12 CFR 1024.35(f)

A servicer is not required to provide t nowledgement notice (12 CFR 1024.35(d))

or the response notice (12 CFR 1024.

e The servicer corrects the agSerte d notifies the borrower of the correction within
five days (excluding legal olidays, Saturdays, and Sundays) after receiving the error
notice; or

writing, and either correct the error or state the reason the servicer has
error occurred.

either orally o
determined that

Requirements Not Applicable — 12 CFR 1024.35(Qg)

A servicer does not need to provide the five-day acknowledgement notice (12 CFR 1024.35(d)),
provide the response notice (12 CFR 1024.35(e)), or refrain from providing adverse information
to credit reporting agencies for 60 days (12 CFR 1024.35(i)), if the servicer reasonably
determines any of the following apply:

e Duplicative notice of error. The asserted error is substantially the same as a previously-
asserted error for which the servicer complied with the obligation to respond, unless the
borrower provides new and material information to support the asserted error. New and
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material information is information that is reasonably likely to change the servicer’s prior
determination about the error;

e Overbroad notice of error. The error notice is overbroad if the servicer cannot reasonably
determine the specific alleged error. The commentary provides examples of overbroad
notices, including those that assert errors regarding substantially all aspects of the mortgage
loan (including origination, servicing, and foreclosure), notices that resemble legal pleadings
and demand a response to each numbered paragraph, or notices that are not reasonably
understandable or contain voluminous tangential information such that a servicer cannot
reasonably identify from the notice any error that requires a response. Note that if a servicer
concludes an error notice as submitted is overbroad, the servicer must still provide a five-day
acknowledgment notice and a subsequent response to the extent the servicer can identify an
appropriate error notice within the submission; or

e Untimely notice of error. The error notice is sent more than on
mortgage loan was discharged or the servicer receiving the
mortgage loan to another servicer. For purposes of this pr
discharged when both the debt and all corresponding li
released, as applicable.

gage loan is
tinguished or

If a servicer determines that any of these three exce
the borrower within five days (excluding legal
making that determination, including the basjs

Payment Requirements Prohibi

A servicer may not charge a fee or re
responding to an error notice.

Effect on Servicer Re ieS — CFR 1024.35(i)
In the 60-day period aftér recgivi error notice, a servicer may not furnish adverse
information to any con rep@sting agency regarding any payment that is the subject of the

error notice.

Requests rmation — 12 CFR 1024.36

Servicers must follow certain procedures in response to a borrower’s written request for
information with respect to the borrower’s mortgage loan. The request must include the
borrower’s name, information that allows the servicer to identify the borrower’s account, and the
requested information related to the borrower’s mortgage loan. The request can be from the
borrower or the borrower’s agent; a servicer may undertake reasonable procedures to determine
if an alleged agent has authority from the borrower to act as the borrower’s agent. A qualified
written request that requests information relating to the servicing of a mortgage loan is an
information request, and the servicer must comply with all of the information request
requirements with respect to such a qualified written request.

The requirements set forth in 12 CFR 1024.36 apply to any mortgage loan, as that term is
defined in 12 CFR 1024.31.
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The CFPB has issued an advisory opinion clarifying that, because borrowers initiate requests for
information, a servicer’s communications with a borrower regarding such a request for
information are not subject to the FDCPA’s “cease communication” provision, unless the
borrower specifically withdraws the information request.’

Contact Information — 12 CFR 1024.36(b)

If the servicer establishes an address to which borrowers must send information requests, the
servicer must provide written notice of the address to the borrower with specified information.
The commentary states that the servicer must also include this address on the following
communications: (i) any periodic statement or coupon book required under 12 CFR 1026.41; (ii)
any website the servicer maintains in connection with the servicing of the loan; and (iii) any
notice required pursuant to Section 1024.39 (early intervention) or Section.1024.41 (loss
mitigation) that includes contact information for assistance. The service e the same
address for receiving error notices under 12 CFR 1024.35(b), and provig eh notice to the
on requests.

: orrower within five days
(excluding legal public holidays, Saturdays, and Sunda aceiving the information
request.

Response to Information Request

A servicer generally must respond in wi mation request within 30 days (excluding
legal public holidays, Saturdays, and f receipt, except that a servicer may extend this
period by an additional 15 days (excluding legal public holidays, Saturdays, and Sundays) if,

i riod, it notifies the borrower in writing of the

r must respond within 10 days (excluding legal public
holidays, Saturdays, and eceiving the request, if the borrower requested the

The servicer mu Ing by either:
e Providingt nformation and contact information, including phone number, for
further assistanee; or

e Conducting a reasonable search for the information and advising the borrower that the
servicer has determined that the requested information is not available to it, the basis for the
servicer’s determination, and contact information, including phone number, for further
assistance.

Information is not available if it is not in the servicer’s control or possession, or the servicer
cannot retrieve it in the ordinary course of business through reasonable efforts. The commentary
gives examples of when information is or is not available.

15 cEpB Bulletin 2013-12.
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Early Response — 12 CFR 1024.36(e)

The five-day receipt acknowledgement (12 CFR 1024.36(c)) and the response (12 CFR
1024.36(d)) requirements do not apply if the servicer provides the requested information and
contact information, including phone number, for further assistance within five days (excluding
legal public holidays, Saturdays, and Sundays) after receiving the information request.

Requirement Not Applicable — 12 CFR 1024.36(f)

The five-day receipt acknowledgement (12 CFR 1024.36(c)) and the response notice (12 CFR
1024.36(d)) requirements also do not apply if the servicer reasonably determines any of the
following exceptions apply:

The information requested is substantially the same information tha rower previously
requested.

borrower requests that the servicer provi
information. A request is unduly b
the time periods set forth in 12 C
resources) that would be unreason

iligent servicer could not respond within
) or would incur costs (or have to dedicate
t of the circumstances. The commentary
provides examples of over urdensome requests, such as requests that seek
documents relating to sub | aspects of mortgage origination, mortgage servicing,
mortgage sale or secuitization, andfforeclosure, as well as requests that require servicers to
provide informati ci rmat or seek information that is not reasonably likely to
assist the borrow ation request as submitted is overbroad or unduly

st still provide the five-day acknowledgment of receipt and
servicer can reasonably identify an appropriate information

request withinihe submission.

The information request is sent more than one year after either the mortgage loan was
discharged or the servicer receiving the information request transferred the mortgage loan to
another servicer. For purposes of this provision, a mortgage loan is discharged when both the
debt and all corresponding liens have been extinguished or released, as applicable.

If a servicer determines that any of these five exceptions apply, it must provide written notice to
the borrower within five days (excluding legal public holidays, Saturdays, and Sundays) after
making that determination, including the basis relied on.
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Payment Requirement Limitations — 12 CFR 1024.36(9)

A servicer generally may not charge a fee, or require a borrower to make any payment that may
be owed on a borrower’s account, as a condition of responding to an information request. A
servicer may charge for providing a beneficiary notice under applicable state law, if such a fee is
not otherwise prohibited by applicable law.

Force-Placed Insurance — 12 CFR 1024.37

Servicers must comply with restrictions on obtaining and assessing charges and fees for force-
placed insurance, defined as hazard insurance that a servicer obtains on behalf of the owner or
assignee to insure the property securing the mortgage loan (but does not include (i) flood
insurance required by the Flood Disaster Protection Act of 1973, (ii) hazard.insurance obtained

specifically mandates certain disclosures regarding forg
of the FDCPA’s “cease communication” provisions
violate the FDCPA’s “cease communication” provisio
Section 1024.37.°

surance without any mention
ng as a debt collector does not

Requirements Before Charging laced Insurance

— 12 CFR 1024.37(b), (c), (d)

Servicers may not assess charge
four requirements.

fees, for foree-placed insurance unless the servicer satisfies

basis to believe that the borrower has failed to
maintain required haz “Fhe commentary states that information about a borrower’s
hazard insurance recei rvicer from the borrower, the borrower’s insurance provider,
or the borrower’ t, may provide a servicer with a reasonable basis. If a servicer
receives no sue nati
servicer acts with“t€asonable diligence to ascertain the borrower’s hazard insurance status and
does not receive evidence of hazard insurance.

First, the servicer must h

Second, the servicer must mail or deliver an initial written notice to the borrower at least 45 days
before assessing a charge or fee related to force-placed insurance. The servicer’s notice must
identify the following:

e The date of the notice;

e The servicer’s name and mailing address;

16 cEpB Bulletin 2013-12.
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The borrower’s name and mailing address;

A statement requesting that the borrower provide hazard insurance information for the
borrower’s property and identifying the property by its physical address;

A statement that the borrower’s hazard insurance has expired or is expiring, that the servicer
lacks evidence that the borrower has hazard insurance coverage past the expiration date, and
if applicable, identifies the type of hazard insurance lacking;

A statement that hazard insurance is required on the borrower’s property and that the servicer
has purchased or will purchase insurance at the borrower’s expense;

A request that the borrower promptly provide the servicer with insurance information;

A description of the requested insurance information and how th
such information, and if applicable, that the requested informati

Orrowe
t be i

ay provide
writing;

A statement that the insurance coverage the servicer has p
significantly more than, and provide less coverage tha ce purchased by the
borrower;

The servicer’s phone number for borrower inqui

A statement advising that the borrower revi
transmittal (if applicable).

information provided in the same

Other than the specific statements listéd above,thesservicer cannot provide any information on

the initial notice, though the servicer
paper contained in the same mai
Appendix MS-3(A) contains

or delivered and at lea
previously received™g

additional information on separate pages of
ormation must be provided in bold text.
ice that servicers may use.

notice at least 30 days after the initial notice is mailed
fore the servicer assesses charges or fees. If the servicer has
rance information in response to the initial notice, the

reminder noticg e date of the reminder notice and all of the other information

provided in the
identify the annua
cost.

g, as well as (i) advise that it is a second and final notice, and (ii
pst of force-placed insurance, or if unknown, a reasonable estimate of that

If the servicer has received hazard insurance information but not evidence that the coverage has
been in place continuously, the reminder notice must identify the following:

The date of the notice;
The servicer’s name and mailing address;
The borrower’s name and mailing address;

A statement requesting that the borrower provide hazard insurance information for the
borrower’s property and that identifies the property by its physical address;
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e The servicer’s phone number for borrower inquiries;

e A statement advising that the borrower review additional information provided in the same
transmittal (if applicable);

e A statement that it is the second and final notice;
e The annual cost of force-placed insurance, or if unknown, a reasonable estimate of that cost;

e A statement that the servicer has received the hazard insurance information that the borrower
provided,;

e A request that the borrower provide the missing information; and

e A statement that the borrower will be charged for insurance the se shases during the
time period in which the servicer cannot verify coverage.

If a servicer receives new information about a borro
written notice has been put into production, the ice

written notice was put into production a reasena

notice to the borrower or placing the notice \/ :
Fourth, by the end of the 15-day perigd after the sepvicer sends the reminder notice, the servicer
must not have received evidence that the borrower has had required hazard insurance

continuously in place. As evid , the icér may require a copy of the borrower’s hazard
insurance policy declaration p rrower’s insurance certificate, the borrower’s insurance

policy, or other similar fogms of writte@’confirmation.
Renewing Force- Insurance — 12 CFR 1024.37(e)
A servicer mus wi 0 requirements before assessing charges or fees on a borrower to

renew or repla ce-placed insurance.

equired to update the notice if the
r to the servicer delivering the

First, the servicer must provide 45-day advance written notice. This renewal notice must provide
the following information:

e The date of the renewal notice;
e The servicer’s name and mailing address;
e The borrower’s name and mailing address;

e A request that the borrower update the hazard insurance information and that identifies the
property by its physical address;




e A statement that the servicer previously purchased force-placed insurance at the borrower’s
expense because the servicer did not have evidence that the borrower had hazard insurance
coverage;

e A statement that the force-placed insurance is expiring or has expired and that the servicer
intends to renew or replace it because hazard insurance is required on the property;

e A statement that the insurance coverage the servicer has purchased or will purchase may cost
significantly more than, and provide less coverage than, hazard insurance purchased by the
borrower, and identifying the annual cost (or if unknown, a reasonable estimate) of force-
placed insurance;

e A statement that if the borrower purchases hazard insurance, the borrqu
advise the servicer;

er should promptly

e A description of the requested insurance information and ho
such information, and if applicable, that the requested info I In writing;

e The servicer’s telephone number for borrower inquirig

e A statement advising the borrower to review additiong
transmittal (if applicable).

ation provided in the same

Other than the specific statements listed aboye,
information on the renewal notice, though th vieer can provide additional information on
separate pages of paper contained in t etr ittal. Certain information must be provided
in bold text. Appendix MS-3(D) contains a forgh notice that servicers may use.

annot provide any additional

Second, by the end of the 45-d
demonstrating that the borro

, the servicer must not have received evidence
hased required hazard insurance coverage.

s, if not prohibited by State or other applicable law, if the
orrower lacked insurance for some period of time after the

The servicer must'mail or deliver the renewal notice before each anniversary of purchasing
force-placed insurance, though the servicer need not send the renewal notice more than once
per year.
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Mailing the Notices — 12 CFR 1024.37(f)

If the servicer mails the initial notice, the reminder notice, or the renewal notice, the servicer
must use at least first-class mail.

Canceling Force-Placed Insurance — 12 CFR 1024.37(9)

If the servicer receives evidence that the borrower has had required hazard insurance coverage in
place, then the servicer has 15 days to cancel the force-placed insurance, refund force-placed
insurance premium charges and fees for the period of overlapping insurance coverage, and
remove all force-placed charges and fees from the borrower’s account for that period.

Limitations on Force-Placed Insurance — 12 CFR 1024.37(h)

pce must be bona
authorized by the
je that is

erwise prohibited

All charges that a servicer assesses on a borrower related to force-place
fide and reasonable, except for charges subject to State regulation
Flood Disaster Protection Act of 1973. A bona fide and reasona
reasonably related to the servicer’s cost of providing the servi
by law.

General Servicing Policies, Proced and Requirements
— 12 CFR 1024.38
Servicers must maintain policies and procedure designed to achieve certain

servicing-related objectives, and are subject tosequikements regarding record retention and the
ability to create servicing files.

These requirements apply to any mortg@age loan, as that term is defined in 12 CFR 1024.31,
except that they do not apply t a icers, (ii) reverse mortgage transactions, as that
term is defined in 12 CFR 1024.3 ii) mortgage loans for which the servicer is a qualified
lender. As noted above, ion gualifies as a small servicer if it either (a) services,
together with any affili 00 wer mortgage loans, as that term is defined in 12 CFR
1026.41(a)(1), for all o institution (or an affiliate) is the creditor or assignee, or (b) is
a Housing Finan
be qualified le
accompanying r

Farm Credit Act of 1971 and the Farm Credit Administration’s
ations set forth at 12 CFR 617.7000 et seq.™®

Reasonable Policies and Procedures — 12 CFR 1024.38(a)

Servicers must maintain policies and procedures reasonably designed to meet the objectives
identified in 12 CFR 1024.38(b). Servicers may determine the specific policies and procedures
they will adopt and the methods for implementing them in light of the size, nature, and scope of

1 The definition of small servicer is set forth at 12 CFR 1026.41(e)(4)(ii).

18 12 CFR 617.7000 defines a qualified lender as (i) a system institution (except a bank for cooperatives) that extends credit to a
farmer, rancher, or producer or harvester of aquatic products for any agricultural or aquatic purpose and other credit needs of the
borrower, and (ii) other financing institutions with respect to loans discounted or pledged under section 1.7(b)(1)(B) of the Farm
Credit Act.
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the servicers’ operations, including, for example, the volume and aggregate unpaid principal
balance of mortgage loans serviced, the credit quality (including the default risk) of the mortgage
loans serviced, and the servicer’s history of consumer complaints. “Procedures” refer to the
servicer’s actual practices for achieving the objective.

Objectives — 12 CFR 1024.38(b)

Servicers are required to maintain policies and procedures that are reasonably designed to
achieve the following objectives.

1. Accessing and providing timely and accurate information. The servicer’s policies and
procedures must be reasonably designed to ensure that the servicer can:

a. Provide accurate and timely disclosures to the borrower.

b. Investigate, respond to, and make corrections in res
complaints. These policies and procedures must
that the servicer can promptly obtain informati
facilitate investigation and correction of errg
providers.

providers to
actions of service

c. Provide a borrower with accurate an

mortgage loan.

d. Provide owners and assi ge loans with accurate information and
documents about all th
about a servicer’s evalliations of borrowers for loss mitigation options and a
servicer’s loss mi i
modifications. ation includes, for example: (a) a loan modification’s
date, term b) the components of any capitalized arrears; (c) the

dvances; and (d) any assumptions regarding the value of

luating any loss mitigation options.

e. ocuments or filings required for a foreclosure process, including
filings required by a court, that reflect accurate and current

information and that comply with applicable law.

f.  Upon notification of a borrower’s death, promptly identify and facilitate
communication with the borrower’s successor in interest concerning the secured

property.

2. Properly evaluating loss mitigation applications. The servicer’s policies and procedures
must be reasonably designed to ensure that the servicer can:

a. Provide accurate information regarding loss mitigation options available to the
borrower from the owner or assignee of the borrower’s loan.

b. Identify specifically all loss mitigation options available to a borrower from the
owner or assignee of the borrower’s mortgage loan. This includes identifying,
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with respect to each owner or assignee all of the loss mitigation options the
servicer may consider when evaluating a borrower, as well as the criteria the
servicer should apply for each option. The policies and procedures should be
reasonably designed to address how the servicer will apply any specific thresholds
for eligibility for particular loss mitigation options established by an owner or
assignee of a mortgage loan (e.qg., if the owner requires that a particular option be
limited to a certain percentage of loans, then the policies and procedures must be
reasonably designed to determine in advance how the servicer will apply that
threshold). The policies and procedures must be reasonably designed to ensure
that such information is readily accessible to the servicer’s loss mitigation
personnel.

c. Provide the loss mitigation personnel assigned to the borrowek’s mortgage loan
with prompt access to all of the documents and informg
submitted in connection with a loss mitigation opti

t to complete a
loss mitigation application, and facilitate complia i e notice required

established by the owner or assi
requirements are otherwise b
example, an owner or assi
mitigation application

requirements of 12 CFR 1024.41. For
ire that the servicer review a loss

d campliance by, service providers. The servicer’s policies
ly designed to ensure that the servicer can:

c. Facilitate the sharing of accurate and current information regarding the status of
any evaluation of a borrower’s loss mitigation application and any foreclosure
proceeding among appropriate servicer personnel, including the loss mitigation
personnel assigned the borrower’s mortgage loan, and appropriate service
provider personnel, including service provider personnel responsible for handling
foreclosure proceedings.

4. Facilitating transfer of information during servicing transfers.

a. Transferor Servicer. The servicer’s policies and procedures must be reasonably
designed to ensure that when it transfers a mortgage loan to another servicer, it
(i) timely and accurately transfers all information and documents in its possession
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and control related to a transferred mortgage loan to the transferee servicer, and
(ii) transfers the information and documents in a form and manner that ensures
their accuracy and that allows the transferee to comply with the terms of the
mortgage loan and applicable law. For example, where data is transferred
electronically, a transferor servicer must have policies and procedures reasonably
designed to ensure that data can be properly and promptly boarded by a transferee
servicer’s electronic systems. The information that must be transferred includes
information reflecting the current status of discussions with the borrower
concerning loss mitigation options, any loss mitigation agreements entered into
with the borrower, and analysis the servicer performed with respect to potential
recovery from a non-performing mortgage loan.

can (i) identify necessary documents or informatio
transferred, and (ii) obtain such documentation o
servicer. The servicer’s policies and procedure

to address obtaining missing information regakdi

igation from the
borrower. For example,
if a servicer receives information indicatmg that ajporrower has made payments
consistent with a trial or permanent lo ification but the servicer has not
received information about the on, the servicer must have
policies and procedures reas to identify whether any such
modification agreement exists to'@btain any such agreement from the
transferor servicer.

5. Informing borrowers of t ritien errgr resolution and information request procedures.

licies and procedures reasonably designed to inform

es for submitting written error notices under 12 CFR
ormation requests under 12 CFR 1024.36. A servicer may
quirements by informing borrowers of these procedures by

a. The servicer must

more about their rights by contacting the servicer, and directing borrowers to a
website.

b. A servicer’s policies and procedures also must be reasonably designed to ensure
that the servicer provides borrowers who are dissatisfied with the servicer’s
response to oral complaints or information requests with information about
submitting a written error notice or written information request.

c. The commentary addresses the circumstance in which a borrower incorrectly
submits an error notice to any address given to the borrower in connection with
the submission of a loss mitigation application or continuity of contact. A
servicer’s policies and procedures must be reasonably designed to ensure that the
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servicer informs a borrower of the correct procedures for submitting written error
notices under such circumstances, including the correct address. Alternatively, the
servicer could redirect the error notice to the correct address.

Standard Requirements — 12 CFR 1024.38(¢)

Servicers must also retain certain records and maintain particular documents in a manner that
facilitates compiling such documents and data into a servicing file.

Record Retention — 12 CFR 1024.38(c)(1)

Servicers must retain records that document any actions the servicer took with respect to a
borrower’s mortgage loan account until one year after the loan is discharged or the servicer
transfers servicing for the mortgage loan. Servicers may use any retentiopsmethod that
reproduces records accurately (such as computer programs) and that eas Nat a servicer can
access the records easily (such as a contractual right to access recoggs ane ity holds).

Servicing File — 12 CFR 1024.38(c)(2)

Servicers must maintain the following documents and da

such documents and data into a servicing file within fi : hedule of all credits and
debits to the account (including escrow accounts an \ ounts), a copy of the security
instrument establishing the lien securing the mortgage t€S created by servicer personnel
concerning communications with the borrower e data fields created by the

servicer’s electronic systems relating to the ’s account (if applicable), and copies of any
information or documents provided by
mitigation.

For purposes of this section, ar of\data fields relating to a borrower’s account means a
report listing the relevant datafield ame, populated with any specific data relating to the
borrower’s account. Examples ch data fields include fields used to identify the terms of the

borrower’s mortgage |
of borrower for a loss
reporting history.

e of automated or manual collection calls, the evaluation
tion, the owner or assignee of a mortgage loan, and any credit

These require ly to information created on or after January 10, 2014.

Early Intervention Requirements for Certain Borrowers —
12 CFR 1024.39

Servicers must engage in certain efforts to contact delinquent borrowers. These requirements
apply to only those mortgage loans, as that term is defined in 12 CFR 1024.31, that are secured
by the borrower’s principal residence. The requirements do not apply to (i) small servicers, (ii)
reverse mortgage transactions, as that term is defined in 12 CFR 1024.31, or (iii) mortgage loans
for which the servicer is a qualified lender.

As noted above, an institution qualifies as a small servicer if it either (a) services, together with
any affiliates, 5,000 or fewer mortgage loans, as that term is used in 12 CFR 1026.41(a)(1), for
all of which the institution (or an affiliate) is the creditor or assignee, or (b) is a Housing Finance
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Agency, as defined in 24 CFR 266.5.'° Qualified lenders are those defined to be qualified lenders
under the Farm Credit Act of 1971 and the Farm Credit Administration’s accompanying
regulations set forth at 12 CFR 617.7000 et seq. For purposes of this section, a borrower who is
performing under a loss mitigation agreement is not considered delinquent and is not covered by
this section.

Live Contact — 12 CFR 1024.39(a)

Servicers must make good faith efforts to establish live contact with a borrower no later than the
36th day of delinquency. Promptly after establishing live contact, the servicer must inform the
borrower of any loss mitigation options, if appropriate. The commentary states that
“[d]elinquency begins on the day a payment sufficient to cover principal, interest, and, if
applicable, escrow for a given billing cycle is due and unpaid.” Borrowers.are not delinquent if
they are performing according to the terms of a loss mitigation plan, b pecome delinquent
if and when they fail to make a payment required under such a plan

establish live contact with the servicer.”

It is within the servicer’s reasonable discretion to det
circumstances to inform a borrower of any lossémiti
making a reasonable determination include
options after the borrower notifies the sepwi
in financial circumstances that is likel
mitigation options may be available,
mitigation options to a borrowe

that the full late payment will pe tr

ing a borrower about loss mitigation

jve contact of a material adverse change
g-term delinquency for which loss

r not providing information about loss

a January 1 payment and notified the servicer

itted to the servicer by February 15.

9(b)

examples of loss mitigation options that may be available (if applicable), provide loss mitigation
application instructions or advise how to obtain more information about loss mitigation options
such as contacting the servicer (if applicable), and list either the CFPB’s or HUD’s website to
access a list of homeownership counselors or counseling organization and HUD’s toll-free
number to access homeownership counselors or counseling organizations.

Appendix MS-4 contains model clauses at MS-4(A), MS-4(B), and MS-4(C).

A servicer is not required to provide the written notice under this section to a borrower more than
once in any 180-day period. Accordingly, using the above example, a servicer who provided the
written notice to the borrower within 45 days after the borrower became delinquent on January 1

19 The definition of small servicer is set forth at 12 CFR 1026.41(e)(4)(ii).
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would not be required to send another written notice if the borrower failed to make the
February 1 payment.

Conflicts with Other Law — 12 CFR 1024.39(c)

Servicers are not required to comply with the live contact and written notice requirements if
doing so would violate applicable law. Thus, for example, a servicer does not need to
communicate with borrowers in a way that would be inconsistent with bankruptcy law.

Exemptions — 12 CFR 1024.39(d)
Section 1024.39(d) exempts servicers from the early intervention requirements in two situations.

1. Borrowers in bankruptcy. A servicer is exempt from the early intersention requirements

servicer is not required to co
violate applicable bankruptc
servicer may adapt the interuen
necessary. A servicer

court order in a bankruptcy case, and a
n requirement in any manner believed
required to comply with the early intervention

ptcy case is revived.

b. Joint obli : ptcy exception applies if two or more borrowers are

J i imary liability on a mortgage loan and any one of the
ruptcy. For example, if a husband and wife jointly own a
and files for bankruptcy, the servicer is exempt from the early

to the borrower is exempt from the early intervention requirements with respect to a
mortgage loan for which the borrower has sent a “cease communication” notification
pursuant to FDCPA section 805(c) (15 U.S.C. 1692c(c)).

Continuity of Contact — 12 CFR 1024.40

Servicers must maintain policies and procedures to facilitate continuity of contact between the
borrower and the servicer.

These requirements apply to only those mortgage loans, as that term is defined in 12 CFR
1024.31, that are secured by the borrower’s principal residence. The requirements do not apply
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to (i) small servicers, (ii) reverse mortgage transactions, as that term is defined in 12 CFR
1024.31, or (iii) mortgage loans for which the servicer is a qualified lender.

As noted above, an institution qualifies as a small servicer if it either (a) services, together with
any affiliates, 5,000 or fewer mortgage loans, for all of which the institution (or an affiliate) is
the creditor or assignee, or (b) is a Housing Finance Agency, as defined in 24 CFR 266.5.%°
Quialified lenders are those defined to be qualified lenders under the Farm Credit Act of 1971 and
the Farm Credit Administration’s accompanying regulations set forth at 12 CFR 617.7000 et seq.

General Continuity of Contact Policies and Procedures — 12 CFR 1024.40(a)

Servicers must have policies and procedures that are reasonably designed to assign personnel
(one or more persons) to a delinquent borrower at the time the servicer provides the borrower
with the written notice required under 12 CFR 1024.39(b), and in any e gt later than the

an immediate live response, the servicer must have policigs
to ensure the servicer can provide a live response in a ti

onably designed to ensure that the
uding: providing the borrower with

options, including the steps the needs to take to submit a complete loss mitigation
application and appeal a denialfof a | ication option (if applicable), (3) the status of any
loss mitigation application efthas submitted, (4) the circumstances under which the

t to foreclosure, and (5) any loss mitigation deadlines.

personnel are ab I etrieve a complete record of the borrower’s payment history and

required to evaluate the borrower for loss mitigation options, if applicable, and (3) provide the
borrower with information about submitting an error notice or information request under 12 CFR
1024.35 or 12 CFR 1024.36.

Loss Mitigation Procedures — 12 CFR 1024.41

Servicers must comply with certain loss mitigation procedures. The procedures differ depending
on how far in advance of foreclosure a borrower submits a loss mitigation application.

20 The definition of small servicer is set forth at 12 CFR 1026.41(e)(4)(ii).
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Regulation X does not impose a duty on a servicer to provide any borrower with any specific
loss mitigation option.

The requirements set forth in 12 CFR 1024.41 apply to only those mortgage loans, as that term is
defined in 12 CFR 1024.31, that are secured by the borrower’s principal residence. Except as
noted below in Section 1024.41(j), the requirements do not apply to (i) small servicers, (ii)
reverse mortgage transactions, as that term is defined in 12 CFR 1024.31, or (iii) mortgage loans
for which the servicer is a qualified lender.

As noted above, an institution qualifies as a small servicer if it either (a) services, together with
any affiliates, 5,000 or fewer mortgage loans, as that term is used in 12 CFR 1026.41(a)(1), for
all of which the institution (or an affiliate) is the creditor or assignee, or (b) is a Housing Finance
Agency, as defined i in 24 CFR 266.5.%* Qualified Ienders are those defme 0 be quallfled lenders

regulations set forth at 12 CFR 617.7000 et seq.

The CFPB has issued an advisory opinion clarifying that, bec

unless the borrower specifically withdraws the request4©
application.?

on the loss mitigation

Receipt of a Loss Mitigation Applicati FR 1024.41(b)

A servicer that receives a loss mitigation a
must take two steps.

iomgat least 45 days before a foreclosure sale

Flrst the serVIcer must promptly VI ication to determine if it is complete. An
information the servicer requires from the
borrower in evaluating applicati ss mitigation options.

rower within five days (excluding legal public holidays,
received the application and state whether it is complete or
complete, the notice must advise (i) what additional

eeded, and (i) a reasonable deadline by which the borrower must

borrower’s loss mitigation protections, except when that deadline would make it impracticable to
permit the borrower sufficient time to obtain and submit the needed information (such as
requesting a borrower to submit documentation in less than seven days): (a) the date by which
any document or information submitted by the borrower will be stale or invalid; (b) the 120th
day of the borrower’s delinquency; (c) 90 days before a foreclosure sale; or (d) 38 days before a
foreclosure sale. Servicers must exercise reasonable diligence in obtaining documents and
information to complete an incomplete loss mitigation application (e.g., promptly contacting the

21 The definition of small servicer is set forth at 12 CFR 1026.41(e)(4)(ii).

22 cEpB Bulletin 2013-12.

42



borrower to obtain missing information or determining whether information exists in the
servicer’s files already that may provide the information missing from the borrower’s
application).?

A loss mitigation application includes oral inquiries by the borrower where the borrower
provides the information a servicer would evaluate in connection with a loss mitigation
application. A loss mitigation application is considered expansively and includes any request by
a borrower that the servicer determines whether the borrower is “prequalified” for a loss
mitigation program by evaluating the borrower against preliminary criteria.

A loss mitigation application does not include oral inquiries about loss mitigation options where
the borrower does not provide any information that the servicer would use to evaluate an
application, including where the borrower requests information only aboutthe application
process but does not provide any information to the servicer.

If a servicer has informed a borrower that the application was co
information needed to complete the application), and the servi
additional information or corrected documents are required, the
such information or documents from the borrower and trg :
Sections 1024.41(f)(2) and (g) until the borrower is giv@! 1able opportunity to complete
the application.

Calculating Time Periods and Determini i — 12 CFR 1024.41(b)(3)

Section 1024.41 provides borrowers certain p
ast'a specified number of days before a
foreclosure sale. See, e.g., 12 CFR 1024.41(c)@) days); 12 CFR 1024.41(e) & (h) (90 days).
he servicer receives a complete loss mitigation
application. Thus, scheduling foreclosure sale after the servicer receives the

complete loss mitigation appli

the date the servicer receives a complete loss mitigation
idered received more than 90 days before a foreclosure sale.

23 When a borrower is complying with a payment forbearance program offered on the basis of an incomplete loss mitigation
application, reasonable diligence would involve notifying the borrower that the borrower is being offered a payment forbearance
program based on an evaluation of an incomplete loss mitigation application, and that the borrower has the option of completing
the application to receive a full evaluation for all loss mitigation options available to the borrower. If a servicer provides such a
notification, the borrower remains in compliance with the payment forbearance program, and the borrower does not request any
further assistance, the servicer could suspend reasonable diligence efforts until near the end of the payment forbearance program.
Near the end of the program, and prior to the end of the payment forbearance period, it may be necessary for the servicer to
contact the borrower to determine if the borrower wishes to complete the application and proceed with a full loss mitigation
evaluation.
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Evaluation of a Loss Mitigation Application — 12 CFR 1024.41(c)

Evaluation of a Timely Complete Loss Mitigation Application
— 12 CFR 1024.41(c)(1)

A servicer that receives a complete loss mitigation application more than 37 days before a
foreclosure sale must take two steps within 30 days:

e First, the servicer must evaluate the borrower for all loss mitigation options available to
the borrower from the owner or investor of the borrower’s mortgage loan. The criteria on
which a servicer offers or does not offer a loss mitigation option need not meet any
particular standard. Nonetheless, a servicer’s failure to follow requirements imposed by
an owner or investor may demonstrate the servicer’s failure to comply with the 12 CFR
1024.38(b)(2)(v) requirement that the servicer must maintain po and procedures that
are reasonably designed to ensure that the servicer can proper borrower for
all loss mitigation options for which the borrower may be I t to any

e Second, the servicer must provide the borrower withsa e stating which loss
. The notice must state
the amount of time the borrower has to accept o pffered loss mitigation option
pursuant to 12 CFR 1024.41(e), and, if appllc e borrower has the right to
appeal a denial of a loan modification the time period and any
requirements for making an appeal R 1024.41(h).

Evaluation of Incomplete Loss Mi ion plication — 12 CFR 1024.41(c)(2)(i)-
i)
With two exceptions, a service n loss mitigation option based on an evaluation of

an incomplete application.

1. Reason on. If the servicer has exercised reasonable diligence in
obtaining documents i ma ion to complete the application but the application still remains
incomplete for a sigmifi of time without further progress by the borrower, the servicer
may evaluate lication and offer the borrower a loss mitigation option. What
qualifies as a sIg iod of time may depend on the timing of the foreclosure process. For
example, 15 days be a more significant period of time if the borrower is less than 50 days
before a foreclosure sale than if the borrower is less than 120 days delinquent. The requirements
in Section 1024.41 do not apply to this evaluation, and it is not considered an evaluation of a
complete loss mitigation application for purposes of determining whether a request for a loss
mitigation evaluation is duplicative under 12 CFR 1024.41(i).

2. Short-Term Forbearance Plan Exception. A short-term forbearance program
allows a borrower to forgo making certain payments or portions of payments due over a period
of no more than six months. A servicer may offer such a short-term payment forbearance
program to a borrower based upon an evaluation of an incomplete loss mitigation application. If
the borrower is performing pursuant to such a forbearance program, a servicer may not make the
first notice or filing required by applicable law for any judicial or non-judicial foreclosure
process, and it may not move for foreclosure judgment or an order of sale or conduct a
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foreclosure sale. The servicer must also comply with the remaining loss mitigation procedures
requirement in Section 1024.41 regarding incomplete applications, such as exercising reasonable
diligence in obtaining documents and information to complete the application.?* Additionally, if
the borrower completes the loss mitigation application, the servicer must comply with all of the
loss mitigation procedure requirements in Section 1024.41.

The commentary explains that a servicer may offer loss mitigation options to borrowers who
have not submitted a loss mitigation application. Further, a servicer may offer loss mitigation
options to borrowers who have submitted incomplete loss mitigation applications, so long as that
offer is not based upon an evaluation of information contained in the incomplete application.

Facially Complete Applications — 12 CFR 1024.41(c)(2)(iv)

A loss mitigation application is facially complete if either (i) the service
N i) the servicer’s
borrower to

nd treatithe application as complete for
purposes of Section 1024.41(f)(2) and (g) until the b ehis given a reasonable opportunity to
complete the application. A reasonable opportumi
circumstances, but must provide the borrower suffici

and documents.

e to gather the necessary information

If the borrower completes the application withifi this period, the application is considered
complete as of the date it was actually'@emplete for purposes of Section 1024.41(c), and the
application is considered compléete a te it was facially complete for purposes of Section
1024.41(d), (e), (F)(2), (g), an

If the borrower does
incomplete.

e pplication within this period, the application is considered

Denial of a s_Mitigation Option — 12 CFR 1024.41(d)

If the servicer denies,a loss mitigation application for any trial or permanent loan modification
option, the notice provided to the borrower must also state the servicer’s specific reason or
reasons for denying each trial or permanent loan modification option, and, if applicable, that the
borrower was not evaluated on other criteria. Certain disclosures are required when a servicer
denies an application for the following reasons or using the following procedures:

e Investor criteria and use of a waterfall.

24 For an explanation of “reasonable diligence,” see the above discussion in connection with the receipt of loss mitigation
applications under 12 CFR 1024.41(b).
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o If the servicer denies a loan modification option based upon investor criteria, the
servicer must identify the owner or assignee of the mortgage loan and the specific
criteria that the borrower failed to satisfy.

0 When an owner or assignee has established an evaluation criteria that sets an order
ranking for evaluation of loan modification options (commonly known as a
“waterfall”) and a borrower has qualified for a particular loan modification option in
the waterfall, it is sufficient for the servicer to inform the borrower, with respect to
other loan modification options ranked below any such option offered to a borrower,
that the investor’s requirements include the use of such a waterfall and that an offer of
a loan modification option necessarily results in a denial for any other loan
modification options below the option for which the borrower is eligible in the
ranking.

Net present value calculation. If the denial was based upon (value

does not evaluate
ia. In this instance, the

or disclose whether a borrower
ia if the servicer did not actually evaluate

other criteria. A servicer is not require
would have been denied based on oth
these additional criteria.

Borrower Response — 12 CFR1024.44(e)

A servicer offering a loss mitigatio jon'must provide the borrower with a minimum period of
time to accept or reject theopt epending on when the servicer receives a complete
application. If the appli ete 90 days or more before a foreclosure sale, the
servicer must give the r at least 14 days to decide. If it was complete fewer than 90 but
more than 37 day
days to decide.

A borrower’s fai to respond on time can be treated as a rejection of the loss mitigation
options, with two exceptions. First, a borrower who is offered a trial loan modification plan and
submits payments that would have been owed under that plan before the deadline for accepting
must be given a reasonable time to fulfill any remaining requirements of the servicer for
acceptance of the trial loan modification plan. Second, a servicer must give a borrower who has a
pending appeal until 14 days after the servicer provides notice of its determination regarding
resolution of that appeal to decide whether to accept any offered loss mitigation option.

Prohibition on Foreclosure Referral — 12 CFR 1024.41(f)

A servicer cannot make the first foreclosure notice or filing for any judicial or non-judicial
process until (i) the borrower is more than 120 days delinquent, (ii) the foreclosure is based on a
borrower’s violation of a due-on-sale clause, or (iii) the servicer is joining a subordinate
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lienholder’s foreclosure action. The commentary states that whether a document qualifies as the
first notice or filing depends on the foreclosure process at issue:

e Judicial foreclosure. Where foreclosure procedure requires a court action or proceeding,
the first notice or filing is the earliest document required to be filed with a court or other
judicial body to commence the action or proceeding. Depending on the particular
foreclosure process, examples of these documents could be a complaint, petition, order to
docket, or notice of hearing;

e Non-judicial foreclosure — recording or publication requirement. Where foreclosure
procedure does not require an action or court proceeding (such as under a power of sale),
the first notice or filing is the earliest document required to be recorded or published to
initiate the foreclosure process; or

e Non-judicial foreclosure — no recording or publication requirem

The commentary further states that a document provide
required to be filed, recorded, or published is not consi
basis that the documents must later be included as an

rower but not initially
st notice or filing on the sole

or before the servicer makes the first f@greclosure netice or filing, then the servicer cannot make
the first foreclosure notice or filing u the following occurs: (i) the servicer sends a
notice to the borrower stating t s ineligible for any loss mitigation option and if

an appeal is available, either the bo r did not timely appeal, or the appeal has been denied;
(i) the borrower rejects al ed 1@ss mitigation options; or (iii) the borrower fails to
perform under a loss mij i nt.

Prohibition on Sale — 12 CFR 1024.41(9)

If a borrower emplete loss mitigation application after the servicer has made the first
foreclosure notic but more than 37 days before a foreclosure sale, the servicer cannot

conduct a foreclosuréysale or move for foreclosure judgment or sale unless one of the following
occurs: (i) the servicer sends a notice to the borrower stating that the borrower is ineligible for
any loss mitigation option and the appeal process is inapplicable, the borrower did not timely
appeal, or the appeal has been denied; (ii) the borrower rejects all the offered loss mitigation
options; or (iii) the borrower fails to perform under a loss mitigation agreement.

Appeal Process — 12 CFR 1024.41(h)

A borrower has the right to appeal a servicer’s denial of a loss mitigation application for any trial
or permanent loan modification available to the borrower if the borrower submitted a complete
application 90 days or more before a foreclosure sale (or during the pre-foreclosure period set
forth in 12 CFR 1024.41(f)). The borrower must commence the appeal within 14 days after the
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servicer provides the notice stating the servicer’s determination of which loss mitigation options,
if any, it will offer to the borrower.

Within 30 days of the borrower making the appeal, the servicer must provide a notice to the
borrower stating: (i) whether it will offer the borrower a loss mitigation option based on the
appeal, and (ii) if applicable, how long the borrower has to accept or reject this loss mitigation
option or a previously offered loss mitigation option. If the servicer offers a loss mitigation
option after an appeal, the servicer must provide the borrower at least 14 days to decide whether
to accept the offered loss mitigation option.

The servicer’s personnel who evaluated the borrower’s application cannot also evaluate the
appeal, although personnel who supervised the initial evaluation may evaluate the appeal so long
as they were not directly involved in the initial evaluation.

Duplicative Requests — 12 CFR 1024.41(i)

A servicer is required to comply with these loss mitigation pro res,for single complete
loss mitigation application for a borrower’s mortgage loan account

(J

Small Servicer Requirements — 12 CFR 1024£4

A small servicer cannot make the first foreclosure n
non-judicial foreclosure process until (i) the borrower
foreclosure is based on a borrower’s violatio
joining a subordinate lienholder’s foreclosuretactions, If the borrower is performing according to
the terms of a loss mitigation agreeme allservieer also cannot make the first foreclosure
notice or filing, move for a foreclosurg judgment ororder of sale, or conduct a foreclosure sale.

REFERENCES

equired by any judicial or
an 120 days delinquent, (ii) the
le clause, or (iii) the servicer is

12 U.S.C. 2601 et seq. Reab Estate Settlement Procedures Act

Consumer Financial Protection Bureau Regulation (12 CFR)

Part 1024 Real Estate Settlement Procedures Act (Regulation X)
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RESCINDED

Replaced-See Comptroller's Handbook, "Real Estate Settlement
Procedures Act" booklet dated April 2015

Real Estate Settlement Procedures Act

Examination Objectives

e To determine if the financial institution has established policies and procedures to ensure
compliance with the Real Estate Settlement Procedures Act (RESPA) and Regulation X.

e To determine whether the financial institution engages in any practices prohibited by RESPA
or Regulation X, such as kickbacks, payment or receipt of referral fees or unearned fees, or
excessive escrow assessments.

e To determine if the Special Information Booklet, Good Faith Estimate, Uniform Settlement
Statement (Form HUD-1 or HUD 1A), mortgage servicing transfer disclosures, and other
required disclosures are in a form that complies with Regulation X, are properly completed,
and provided to borrowers within prescribed time periods.

e To determine if the institution is submitting the required initial and annual escrow account
statements to borrowers as applicable, properly administrating escrow accounts, and
otherwise complying with requirements and limitations on escrow account arrangements.

e To determine whether the institution is responding to borrower error notices relating to the
servicing of their mortgage loans in compliance with the provisions of Regulation X.

e To determine whether the institution is responding to borrower inquiries for information
relating to the servicing of their mortgage loans in compliance with the provisions of
Regulation X.

e To determine whether the institution is providing proper notices to borrowers of mortgage
loans before assessing charges or fees for force-placed insurance and refunding charges and
fees in appropriate cases as RESPA and Regulation X require.

e To determine whether the institution complies with Regulation X’s record management
requirements.

e To determine whether the institution is following Regulation X’s early intervention and
continuity of contact requirements, as applicable.

e To determine whether the institution is complying with Regulation X’s loss mitigation
procedures, as applicable.



thuy.mac
Text Box
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Examination Procedures

Each examination should be risk-based and may not require an examiner to address all of the
procedures below. In addition, each supervising agency may have its own supervisory strategy
that will dictate which examination procedures are required to be completed.

If the financial institution has loans covered by RESPA, determine whether the institution’s
policies, practices, and procedures ensure compliance with RESPA and Regulation X.

General Procedures

1.  Review the types of loans covered by RESPA, applicable exemptions, loan policies, and
operating procedures in connection with federally related mortgage loans. 12 CFR 1024.5
provides RESPA’s general coverage and applicable exemptions, though'ether RESPA and
Regulation X provisions include additional exemptions.

2. Assess whether mortgage personnel are knowledgeable about thé requirements of RESPA
and Regulation X.

3. Review the Special Information Booklet, good faith estimate (GFE) form, Uniform
Settlement Statement form (HUD-1 or HUD-14A), mertgage servicing transfer disclosure
forms, and affiliated business arrangement disclosure faem for compliance with the
requirements of Regulation X. Review standardized and model forms and clauses in the
appendices to the regulation.

4.  If electronic disclosures are provided, determine whether the institution has policies and
procedures to provide electronic'delivery in accordance with the Electronic Signatures in
Global and National Comunerce Acty(E-Sign).

5. Through reviewing writtenfoan policies and operating procedures in connection with
federally related miortgage loansand by discussing them with institution personnel, or
through other appropriate methods, determine whether the financial institution has policies
and procedures that address the following:

e The informatienythat will be collected from applicants in connection with issuing a
GFE, and what information will be relied on to issue a GFE.

e Provision of'a revised GFE in the event of changed circumstances, both in the course
of a new home purchase and in other kinds of transactions.

e To cure atolerance violation by reimbursing the borrower the amount by which the
tolerance was exceeded within 30 calendar days from date of settlement.

e To cure atechnical or inadvertent error on the HUD-1/1A by providing a revised
settlement statement to the borrower within 30 calendar days of settlement.

6.  Through interviews with mortgage lending personnel or other appropriate methods,
determine:

e ldentity of persons or entities referring federally related mortgage loan business;
e The nature of services provided by referral sources, if any;




e Settlement service providers used by the institution; and
e Any providers whose services are required by the institution.

Through interviews with mortgage lending personnel or other appropriate methods, assess
how the institution complies with the general servicing policies and procedures required
by Regulation X, as applicable, including:

e How and for how long the institution maintains documentation and information related
to a mortgage loan account and the institution’s process for aggregating such
information into a servicing file within five days;

e How the institution determines whether to engage third-party service providers,
including the criteria the institution considers to evaluate potential service providers;

e How the institution monitors the performance of third-party serviee,providers;

e How the institution ensures that it receives all necessary docdmentation and
information concerning mortgage loan files that are transferredito it by another
institution; and

e How the institution ensures that it sends all necessary decéimentation and information
concerning mortgage loan files to another institutionWhenit fansfers files to that
institution.

Subpart B — Mortgage Settlementiand£scrow Accounts
Special Information Booklet —d42 CFR 1024.6

8.

Determine through appropriate metheds sueh as‘discussions with management and
reviewing credit files whether the SpecialInfoermation Booklet, if required, is provided
within three business days after the finangial institution or broker receives a written
application for a loan (12/CFR 10246(@)(1)).

Good Faith Estimate =42 CFR 1024.7

9.

10.

11.

Determine whetherithe financial institution provides a good faith estimate of charges for
settlementgerviges, ifkequired, within three business days after receipt of a written
application, (12°CFR1024.7(a)).

Review the Goad Faith Estimate to determine if it appears exactly as set forth in
Appendix C to Part 1024.

Review a sample of loan files that include GFEs to determine the following:
e Whether the financial institution followed GFE application requirements.

e Whether the institution provided revised GFEs to applicants when warranted due to
changed circumstances.

e If the institution provided a revised GFE to the applicant due to changed
circumstances, determine whether the institution followed regulatory requirements for
issuing a revised GFE due to changed circumstances.

e Whether the GFE was completed as required in the regulations and instructions (12




CFR 1024.7 and Appendix C to 12 CFR Part 1024) and whether it included the
following information:

0 Interest rate expiration date;

Settlement charges expiration date;

Rate lock period;

Number of days before settlement the interest rate must be locked, if applicable;
Summary of loan information;

Escrow account information;

Estimates for settlement charges; and

Left hand column on trade-off table completed for loan in the GFE.

e Whether, for no cost loans, all third-party fees paid by the financialinstitution are
itemized and listed in the appropriate blocks on the second pageé of the GEE.

e Whether a separate sheet was provided with the GFE that'identifies the settlement
service providers for the services listed on the GFE.

O O 0O 0O o oo

Uniform Settlement Statement Foram(HUR-4 and HUD-1A)
— 12 CFR 1024.8

12.

13.

14.

Using the same sample of loan files as used for the review of the GFE, review the
Uniform Settlement Statement (HUD-1 or H@BR=1A)as appropriate) (12 CFR 1024.8 and
Appendix A to 12 CFR Part 1024) to determine whether:

e Charges are properly itemizedsin‘accordance’with the instructions for completion of
the HUD-1 or HUD-1A (Appendix Agto 12 CFR Part 1024);

e All charges paid by theaerrower and the seller are itemized and include the name of
the recipient (12 CFR1024.8(b), Appendix A);

e Average chargessfor settlement services are calculated in accordance with 12
CFR 1024.8(b)(2); and

e Charges requireddby thesfinancial institution but paid outside of closing are itemized
on the settlement'statément, marked as “paid outside of closing” or “P.O.C.,” but not
included indeest.totals (12 CFR 1024.8(b); Appendix A).

If the financial institution conducts the settlement, determine whether:

e The borrower, upon request, is allowed to inspect the HUD-1 or HUD-1A at least one
business day prior to settlement (12 CFR 1024.10(2));

e The HUD-1 or HUD-1A is provided to the borrower and seller at or before settlement
(except where the borrower has waived the right to delivery and in the case of exempt
transactions) (12 CFR 1024.10(b)); or

e In cases where the right to delivery is waived or the transaction is exempt, the HUD-
1/1A is mailed as soon as practicable after settlement (12 CFR 1024.10(b),(c), and

(d)).

Determine whether, in the case of an inadvertent or technical error on the HUD-1/1A, the
financial institution provides a revised HUD-1/1A to the borrower within 30 calendar




15.

16.

days after settlement (12 CFR 1024.8(c)).

Review the HUD-1 or HUD-1A form prepared in connection with each GFE reviewed to
determine if the amount stated for any itemized service exceeds the amount shown on the
GFE for that service. If the amount stated on the HUD-1 exceeds the amount shown on
the GFE and such overcharge violates the tolerance for that category of settlement
services, determine whether the financial institution cured the tolerance violation by
reimbursing to the borrower the amount by which the tolerance was exceeded, at
settlement or within 30 calendar days from date of settlement (12 CFR 1024.7(i)).

Determine whether HUD-1 and HUD-1A forms are retained for five years after
settlement if the institution retains its interest in the mortgage and/or services. If the
financial institution disposes of its interest in the mortgage and dogs™at,service the loan,
determine whether the HUD-1 or HUD-1A form is transferred t@ the new asset owner
with the loan file (12 CFR 1024.10(e)).

Homeownership Counseling Organizatio@ List
— 12 CFR 1024.20

17.

18.

Determine whether the lender (or a mortgage ldrokeror dealer) provided a clear and
conspicuous written list of homeownership counselingiservices in the applicant’s location
no later than three business days after the'len@erumiortgage broker or dealer received the
application or information sufficient to‘eomplete an application (for RESPA-covered
loans except for reverse mortgagessomtimesharesoans) (12 CFR 1024.20(a) and (c)). The
written list does not need to be provided if, within the three-business-day period, the
lender denies the application or the appli¢ant withdraws it (12 CFR 1024.20(a)(5)).

Determine whether the lendeg@btained the list from either the website maintained by the
CFPB or data maded@vailable by the CFPB or HUD for lenders complying with this
requirement, no garlier gthan‘30"days prior to the time it was provided to the applicant (12
CFR 1024.20(a)).

No Fees for RESPA Disclosures — 12 CFR 1024.12

19.

20.

Determine whether the financial institution charges a fee specifically for preparing and
distributing the HUD-1 forms, escrow statements or documents required under the Truth
in Lending Act (12 CFR 1024.12).

If any fee is charged before providing a GFE, determine whether such fee is limited to the
cost of a credit report (12 CFR 1024.7(a)(4)).

Purchase of Title Insurance — 12 CFR 1024.16

21.

When the financial institution owns the property being sold, determine whether it requires
that title insurance be purchased from a particular company (12 CFR 1024.16).




Payment or Receipt of Referral or Unearned Fees
— 12 CFR 1024.14

22,

23.

24,

Through interviews with institution management and reviews of audits, policies, and
procedures or other appropriate methods, determine if management is aware of the
prohibition against payment and receipt of any fee, kickback, or thing of value in return
for the referral of settlement services business. (12 CFR 1024.14).

Through interviews with institution management and reviews of audits, policies, and
procedures or other appropriate methods, determine if management is aware of the
prohibition against unearned fees where a charge for settlement services is divided
between two or more parties.

Through interviews with institution management and personnelyfile reviews, review of
good faith estimates, and HUD-1 and HUD-1A or other appropriate,methods, determine
if federally related mortgage loan transactions are referg€d tothe institution by brokers,
affiliates, or other parties. Also, identify persons or entitiesfo which the institution
refers settlement services business in connection with a‘federally related mortgage
transaction.

e Identify the types of services rendered by theybroker, affiliate, or service provider

e By areview of the institution’s generalYedger.onotherwise determine if fees were
paid to the institution or any partieSjdentified.

e Determine whether any fees pai@or receivedby the institution are for goods or
facilities actually furnished @r services actually performed and are not kickbacks or
referral fees (12 CFR 1024.14(b)). This includes payments by the institution to an
affiliate or the affiliate’s employees’in connection with real estate settlements.

e In cases where a fee isssplit between the institution and one or more other parties,
determine whether each partyactually performed services for that fee (12 CFR
1024.14(c)).<Fhis includes payments by the institution to an affiliate or the affiliate’s
employegssin connection with real estate settlements.

Affiliated"Busmess Arrangements — 12 CFR 1024.15

25.

26.

27.

Determine from,the HUD-1 or HUD-1A and from interviews with institution
management, or through other appropriate methods, if the institution referred a borrower
to a settlement service provider with which the institution was affiliated or in which the
institution had a direct or beneficial ownership interest of more than 1 percent
(hereinafter, an “affiliated business arrangement”).

If the financial institution had an affiliated business arrangement, determine whether the
affiliated business arrangement disclosure statement (Appendix D to Part 1024) was
provided as required by 12 CFR 1024.15(b)(2).

Other than an attorney, credit reporting agency, or appraiser representing the lender, if the
financial institution referred a borrower to a settlement service provider, determine




28.

whether the institution required the use of the provider (12 CFR 1024.15(b)(2)).

Determine if compensation received by the lender in connection with an affiliated
business arrangement is limited to a return on an ownership interest or other amounts
permissible under RESPA (12 CFR 1024.15(b)(3)).

Escrow Accounts — 12 CFR 1024.17

If the institution maintains escrow accounts in connection with a federally related mortgage
loan, complete the following procedures.

29.

30.

31.

32.

33.

34.

Determine whether the institution performed an initial escrow analysis (12
CFR 1024.17(c)(2)) and provided the initial escrow statement required by 12 CFR
1024.17(g). The statement must contain the following:

e Amount of monthly payment;

e Portion of the monthly payment being placed in escrow;

e Charges to be paid from the escrow account during theifirst 12 months;
e Disbursement dates; and

e Amount of cushion.

Determine if the statement was given to the borrewer atsettlement or within 45 days after
the escrow account was established. This'statement may be incorporated into the HUD-1
statement (12 CFR 1024.17(g)(1) and (2)).

Determine whether the institution performs am annual analysis of the escrow account (12
CFR 1024.17(c)(3) and (7), and1024.17(1)).

Determine whether the annualgSerow account statement is provided to the borrower
within 30 days of thefend of the computation year (12 CFR 1024.17(i)).

Determine if the annual escrow statement contains the following:

e Amount’of monthlynortgage payment and portion placed in escrow;

e Amount of‘pastayear’s monthly mortgage payment and portion that went into escrow;
e Total amount paid into escrow during the past computation year;

e Total amount paid out of escrow account during same period for taxes, insurance, and
other charges;

e Balance in the escrow account at the end of the period,;
e How a surplus, shortage, or deficiency is to be paid/handled; and

e If applicable, the reason why the estimated low monthly balance was not reached (12
CFR 1024.17(i)(1)).

Determine whether monthly escrow payments following settlement are within the limits
of 12 CFR 1024.17(c).




Force-Placed Insurance

12 CFR 1024.17(k)(5) includes requirements with respect to borrowers who had established an
escrow account for the payment of hazard insurance. The provision contains a limited exception
for small servicers. 12 CFR 1026.41(e)(4)(ii) provides that an institution qualifies as a small
servicer if it either (a) services, together with any affiliates, 5,000 or fewer mortgage loans, as
that term is used in 12 CFR 1026.41(a)(1), for all of which the institution (or an affiliate) is the
creditor or assignee, or (b) is a Housing Finance Agency, as defined in 24 CFR 266.5

(8 1026.41(e)(4)(i1)). The following mortgage loans are not considered in determining whether
a servicer qualifies as a small servicer: (a) mortgage loans voluntarily serviced by the servicer
for a creditor or assignee that is not an affiliate of the servicer and for which the servicer does
not receive any compensation or fees; (b) reverse mortgage transactions; and (c) mortgage loans
secured by consumers’ interests in timeshare plans (12 CFR 1026.41(e)(4)(iii)).

The procedures related to 12 CFR 1024.38 discuss the definition of,smaller servicer in greater
detail. In addition, the procedures related to 12 CFR 1024.34 andg37 may he applicable to
escrow accounts and fees or charges for force-placed insurance,

35.

36.

If the institution purchased force-placed insurancedfor a berrowerwho had established an
escrow account for the payment of hazard insuranee, determine whether the institution
was permitted to do so under 12 CFR 1024.17(k)(5)-bnder that provision, an institution
may not purchase force-placed insurance anless ()theorrower was more than 30 days
delinquent, and (ii) the institution was unable to disSburse funds from the escrow account
to ensure that the borrower’s hazard insusanceypremium charges were paid in a timely
manner.

An institution is unable to disburse funds'if it has a reasonable basis to believe that either
(a) the borrower’s property 1S vacantyer(b) the borrower’s hazard insurance has
terminated for reasons otherthan‘hon-payment of the premium charges. An institution is
not unable to disburse funds from the borrower’s escrow account solely because the
account has insufficientffunds™or paying hazard insurance premium charges (12 CFR
1024.17(k)(5)(ii)):

Small sefvicer exeeption. Notwithstanding the above, a small servicer may charge
borrowers for force-placed insurance. If the institution is a small servicer and charged
borrowers forferce-placed insurance, determine whether the cost to each borrower of the
force-placed insurance was less than the amount the institution would have needed to
disburse from the borrower’s escrow account to ensure that hazard insurance charges
were paid in a timely manner (12 CFR 1024.17(k)(5)(iii)).

Subpart C — Mortgage Servicing

Applicability: Except as otherwise noted below, the provisions of Subpart C — Mortgage
Servicing, 12 CFR 1024.30-41, apply to any mortgage loan, as that term is defined in 12 CFR
1024.31.

Mortgage Servicing Transfer Disclosures — 12 CFR 1024.33




Disclosure Statement

Complete the following if the institution received an application for a first-lien mortgage
loan, as defined in 12 CFR 1024.31.

37.

Determine whether the institution provided a proper servicing disclosure statement to
the borrower within three days (excluding legal public holidays, Saturdays, and
Sundays) after receipt of the application. The disclosure statement must advise
whether the servicing of the mortgage loan may be assigned, sold, or transferred to
any other person at any time. A model disclosure statement is set forth in Appendix
MS-1 (12 CFR 1024.33(a)).

The disclosure statement is required only for applications for firstaliens. Additionally,
the disclosure statement is not required if the institution denied the application within
the three-day period.

Transfers of Mortgage Servicing Rights — Disclosukes

38.

39.

40.

Complete the following if the institution has transferred or. received mortgage servicing
rights. The following are generally not considered,transfers: (1) transfers between
affiliates; (2) transfers resulting from mergers‘@r acquisitions of servicers or
subservicers; and (3) transfers between master servicers, when the subservicer remains
the same. Additionally, the Federal Heusing Administration (FHA) is not required to
provide a notice of transfer to the borrower Where a mortgage insured under the
National Housing Act is assigned'to FHAY(@2 CFR 1024.33(b)).

If the institution has transferred'mortgage servicing rights, determine whether notice to
the borrower was given at'least 15 daysprior to the transfer (12 CFR 1024.33(b)(3)). This
notice may be combinedywith the transferee’s notice (discussed below) into one
notice if delivereddo the barrower at least 15 days before the effective date of the
transfer. Notices provided at the time of settlement satisfy the timing requirements.

If the institltion has reegived mortgage servicing rights, determine whether notice was
given to the bafrewer,within 15 days after the transfer (12 CFR 1024.33(b)(3)). This
notice may e combined with the transferor’s notice (discussed above) into one
notice if delivered to the borrower at least 15 days before the effective date of the
transfer. Notices provided at the time of settlement satisfy the timing requirements.

Determine whether the notice sent by the institution includes the following information
(12 CFR 1024.33(b)(4)). Sample language for the notice of transfer is contained in
Appendix MS-2 to 12 CFR Part 1024.

e The effective date of the transfer;

e The name, address, and toll-free or collect-call telephone number for an employee or
department of the transferee servicer that can be contacted by the borrower to obtain
answers to servicing transfer inquiries;

e The name, address, and toll-free or collect-call telephone number for an employee or




41.

department of the transferor servicer that can be contacted by the borrower to obtain
answers to servicing transfer inquiries;

e The date on which the transferor servicer will cease accepting payments relating to the
loan and the date on which the transferee servicer will begin to accept such payments.
The dates must either be the same or consecutive dates;

e Whether the transfer will affect the terms or the availability of optional insurance and
any action the borrower must take to maintain such coverage; and

e A statement that the transfer does not affect the terms or conditions of the mortgage
(except as directly related to servicing) (Appendix MS-2 to 12 CFR Part 1024).

Determine whether the notice by the transferor and transferee was sent to the borrower’s
address listed in the mortgage loan documents, unless the borrower notified the institution
of a new address pursuant to the institution’s requirements (12 CER Party1024, Supp. I.,
Comment 1024.33(b)(3)-1).

Transfers of Mortgage Servicing Rights — Treatmént of Post-Transfer
Payments

Complete the following if the institution has transferred or recelved mortgage servicing rights.

42.

43.

If the borrower sent any payments to the transferer serwigeér within the 60 days following
a transfer of servicing rights, determine whéthertheyinstitution imposed late fees or
otherwise treated such payments as latéy(12°CFR 1024.33(c)(1)).

If the borrower sent any payments to the transferor servicer within the 60 days following
a transfer of servicing rights, determine whether the transferor servicer either (a)
forwarded the payment toghestranstereeservicer, or (b) returned the payment and
informed the payor of the propemgecipient of the payment (12 CFR 1024.33(c)(2)).

Timely Escrow Payments and Treatment of Escrow
Account Balances — 42 CFR 1024.34

Complete the fallowinguifithe terms of a borrower’s mortgage loan, as defined in 12 CFR
1024.31, require the borrower to make payments to the institution for deposit into an
escrow account to pay taxes, insurance premiums, and other charges for the mortgaged

property.

44,

45.

Determine whether the institution made payments from the escrow account in a timely
manner (12 CFR 1024.34). A “timely manner” means on or before the deadline to avoid a
penalty, as governed by the requirements in 12 CFR 1024.17(k).

Determine whether the institution returned amounts remaining in escrow within 20 days
(excluding legal public holidays, Saturdays, and Sundays) after the borrower paid the
mortgage loan in full (12 CFR 1024.34(b)). The institution does not need to return this
amount if it and the borrower agree to credit the remaining funds towards an escrow
account for certain new mortgage loans.
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Error Resolution Procedures — 12 CFR 1024.35

Complete the following based upon a review of a sample of mortgage loan (as defined in 12
CFR 1024.31) files that included error notices from borrowers or through other appropriate

methods.

Address for Error Notices

46. If the institution designates an address or addresses to which borrowers must send error
notices, complete the following:

Determine whether the institution provided written notice of the address to the
borrower, along with a statement that the borrower must use that address to assert
errors (12 CFR 1024.35(c)).

Determine whether the institution also provided that address to the borrower in each
of the following three types of communications:

0 Any periodic statement or coupon book requireddnder 42 CFR™1026.41;

0 Any website the institution maintains in connectionWith thée'servicing of the loan;
and

0 Any notice required pursuant to 12 CFR 1024.39 (early intervention) or .41 (loss
mitigation) that includes contact information fer assistance (12 CFR Part 1024,
Supp. 1., Comment 1024.35(c)-2)¢

Determine whether the institution designated the same address for receiving
information requests pursuantdesSection 1024.36(b) (12 CFR 1024.35(c)).

If the institution establishes/an electr@nic'method for submitting error notices that is
its exclusive online intake process, dgtermine whether this electronic process was in
addition to, and not in'Tieu of, anysprocess for receiving error notices by mail (12 CFR
Part 1024, Supp. I., Comment1024.35(c)-4).

47. If the institution d@es not establish a specific address to which to send error notices,
determine whethegthefinstitution responds to error notices sent to any of its offices (12
CFR Part 1022%Supp: |., £omment 1024.35(c)-1).

Acknowledgemient of Error Notices

48. Determine whether:

The institution properly acknowledged the error notice by providing written
acknowledgement of the error notice to the borrower within five days (excluding legal
public holidays, Saturdays, and Sundays) after receiving an error notice (12 CFR
1024.35(d)); or

Acknowledgment was not required because:

o0 The institution corrected the errors asserted and notified the borrower in writing
within five days (excluding legal public holidays, Saturdays, and Sundays) of
receiving the error notice (12 CFR 1024.35(f));

o0 The institution determined that it was not required to respond and provided written
notice, with the basis for its decision not to take any action, to the borrower within
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five days (excluding legal public holidays, Saturdays, and Sundays) after making
that determination (12 CFR 1024.35(g)); or

The error notice related to violations of certain loss mitigation procedures under
12 CFR 1024.35(b)(9) or (10) and was received by the institution seven or fewer
days before a foreclosure sale. With respect to such error notices, the institution
must make a good faith attempt to respond orally or in writing to the borrower and
either correct the error or state the reason the institution determined that no error
occurred (12 CFR 1024.35()(2)).

Response to Error Notices

49. Determine whether:

The institution properly responded to a borrower’s written erroratice by:
o Correcting the errors identified by the borrower as well @ any different or

additional errors that were discovered during the inveStigatien and providing
written notice to the borrower of the corrections, the daterthe cefrections took
effect, and contact information for further assistance;r

Conducting a reasonable investigation and providing thedorrower with a written
notice stating that the institution has detefmined that no error occurred, the reasons
for its determination, the borrower’s right to‘tequest documents relied upon by the
institution in reaching its determination anel,howsto do so, and contact information
for further assistance (12 CFR 1024.35(€))#AND

0 Undertaking one of the above within the following time frames:

— If the alleged error was a failureito provide an accurate payoff balance
amount, the institution responded within seven days (excluding legal public
holidays, Saturdays, and Sundays) (12 CFR 1024.35(e)(3)(A));

— If the alleged erroFwas either (1) making the first notice or filing for a
judicial@r non-judicial foreclosure process in violation of 12 CFR 1024.41(f)
or (pfor (2pmoving for foreclosure judgment or order of sale or conducting a
foreclgsure salevin violation of 12 CFR 1024.41(g) or (j), the institution
responded, by'the earlier of 30 days (excluding legal public holidays,
Saturdays, and Sundays) or the date of a foreclosure sale (12 CFR
1024.35(e)(3)(B)). However, if the institution received the error notice seven
orifewer days before a foreclosure sale, the institution is not required to
respond in writing, but must nevertheless make a good faith attempt to
respond orally or in writing to the borrower and either correct the error or
state the reason the institution determined that no error occurred (12 CFR
1024.35(f)(2));

— For all other alleged errors, the institution responded within 30 days
(excluding legal public holidays, Saturdays, and Sundays) unless, prior to the
expiration of that 30-day period, the institution extended the time for
responding by an additional 15 days (excluding legal public holidays,
Saturdays, and Sundays) by notifying the borrower in writing of the
extension and the reasons for it (12 CFR 1024.35(e)(3)); OR

The above responses were not required because:
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o0 The institution corrected the errors asserted and notified the borrower in writing
within five days (excluding legal public holidays, Saturdays, and Sundays) of
receiving the error notice (12 CFR 1024.35(f));

o0 The institution determined that it was not required to respond and provided written
notice, with the basis for its decision not to take any action, to the borrower within
five days (excluding legal public holidays, Saturdays, and Sundays) after making
that determination (12 CFR 1024.35(g)); or

0 The error notice related to violations of certain loss mitigation procedures under
12 CFR 1024.35(b)(9) or (10) and was received by the institution seven or fewer
days before a foreclosure sale. With respect to such error notices, the institution
must make a good faith attempt to respond orally or in writing to the borrower and
either correct the error or state the reason the institution determined that no error
occurred (12 CFR 1024.35()(2)).

Determination that No Error Occurred

50.

If the institution stated that no error occurred and the bofrewenrequested supporting
documentation, determine whether the institution prowvided the dogliments that it relied
upon to determine that no error occurred within 15/days (excluding legal public holidays,
Saturdays, and Sundays) (12 CFR 1024.35(e)(4))-"If the institution withheld documents
that constituted confidential, proprietary, or privilegedsinformation, determine whether it
provided written notification to the borrowerwithin15days (excluding legal public
holidays, Saturdays, and Sundays) (12¢«CFR¥.024.35(€)(4)).

Determination that No Response was Required

51.

If the institution determined.that'it was exempt from the requirement to respond,
determine whether the institution reasenably determined that one of the following three
exemptions applied:

e The error asserted is,substantially the same as an error previously asserted by the bor-
rower for whigh the institution complied with 12 CFR 1024.35(d) and (e), unless the
borrowerprovides new and material information to support the error;

e The €rror notice was overbroad. An error notice is overbroad if the institution cannot
reasonably determine from the error notice the specific error that has occurred on a
borrower’syaccount; or

e The error notice was untimely. An error notice is untimely if it is delivered to the in-
stitution more than one year after either (i) the institution transferred servicing
responsibility to another institution, or (ii) the mortgage loan was discharged (12 CFR
1024.35(g)(1)). A mortgage loan is discharged when both the debt and all correspond-
ing liens have been extinguished or released, as applicable.

Asserted Errors Related to Non-Bona Fide Fees

52.

If the borrower asserted that the institution charged a fee without a reasonable basis to do
so, determine whether the institution in fact had a reasonable basis to impose the fee (12
CFR 1024.35(b)(5)). An institution lacks a reasonable basis to impose fees that are not
bona fide, such as (i) a late fee for a payment that was not late, (ii) a charge for a service
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that a service provider did not actually provide, (iii) a default management fee for
borrowers who are not delinquent, or (iv) a charge for force-placed insurance that is not
permitted by 12 CFR 1024.37 (12 CFR Part 1024, Supp. I., Comment 1024.35(b)-2).

Impermissible Fees and Conditions and Other Restrictions

53.

54.

55.

56.

Determine whether the institution conditioned its investigation of the asserted error on the
borrower providing supporting documentation (12 CFR 1024.35(e)(2)(i)).

Determine whether the institution determined that no error occurred because the borrower
failed to provide any requested information without conducting a reasonable investigation
(12 CFR 1024.35(e)(2)(ii)).

Determine whether the institution charged a fee or required the borrowerito make any
payments as a condition to responding to an error notice (12 EFR¥.024.35(h)).

Determine whether the institution furnished adverse infotmatien to any consumer
reporting agency regarding a payment that was the subject @f.an emor notice within
60 days after receiving the notice (12 CFR 1024.35(1)).

Requests for Information — 12 CFR 1024.36

Complete the following based upon a reviewyof alsample'of mortgage loan (as defined in 12
CFR 1024.31) files that included information reguests from borrowers or other appropriate
methods.

Address for Information Requests

57.

If the institution designates ang@ddress or addresses to which borrowers must send
information requestsgcomplete the following:

e Determine whetherdhe institution provided written notice of the address to the

borrower, alonguivith a statement that the borrower must use that address to request
information|(12 CER#024.36(b)).

e Determing/whether the institution also provided that address to the borrower in each
of the following three communications:

0 Any perfodic statement or coupon book required under 12 CFR 1026.41;

0 Any website the institution maintains in connection with the servicing of the loan;
and

0 Any notice required pursuant to 12 CFR 1024.39 (early intervention) or .41 (loss
mitigation) that includes contact information for assistance (12 CFR Part 1024,
Supp. I., Comment 1024.36(c)-2).

e Determine whether the institution designated the same address for receiving

information requests pursuant to Section 1024.35(c) (12 CFR 1024.36(b)).

e If the institution establishes an electronic method for submitting information requests

that is its exclusive online intake process, determine whether this electronic process was
in addition to, and not in lieu of, any process for receiving information requests by mail
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(12 CFR Part 1024, Supp. 1., Comment 1024.36(c)-4).

58. If the institution does not establish a specific address to which to send information
requests, determine whether the institution responds to information requests sent to any of
its offices (12 CFR Part 1024, Supp. I., Comment 1024.36(b)-1).

Acknowledgement of Information Requests

59. Determine whether:

e The institution properly acknowledged the information request by providing written
acknowledgement to the borrower within five days (excluding legal public holidays,
Saturdays, and Sundays) after receiving the information request (12 CFR 1024.36(c));
or

e Acknowledgement was not required because:

O The institution provided the borrower with the informationiequested and contact
information (including telephone number) for further assistan¢eswithin five days
(excluding legal public holidays, Saturdays, and Sundays) (12 CFR 1024.36(e));
or

O The institution determined that it was notéfequired to respond and provided written
notice with the basis for its determination notto respond to the request to the
borrower within five days (excluding legalypubli¢ holidays, Saturdays, and
Sundays) after making that determination(Z2)CFR 1024.36(f)).

Response to Information Requests

60. Determine whether:
e The institution properlysresponded to'the information request by:

0 Providing the requested®nformation and contact information for further assistance
(12 CFR 1024:36(d)(1)(i)); or

o Conducting a reasonable search for the requested information and providing the
borrower with a written notice advising the borrower that the institution has
determined that the requested information is not available to it, the basis for the
institutions,determination, and contact information for further assistance (12 CFR
1024:36(d)(1)(ii)). Information is not available to the institution if the information
is not imythe institution’s control or possession or if it cannot be retrieved in the
ordinary course of business through reasonable efforts such as, for example, if
electronic back-up media is not normally accessible to the institution’s personnel
and would take an extraordinary effort to identify and restore. Information stored
offsite but which personnel can access upon request is available to the institution;
AND

o0 Undertaking one of the above within the following time frames:

— If the borrower requested the identity of or contact information for the owner
or assignee of a mortgage loan, responding within 10 days (excluding legal
public holidays, Saturdays, and Sundays);

— For all other information requests, responding within 30 days (excluding
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legal public holidays, Saturdays, and Sundays) unless, prior to the expiration
of that 30-day period, the institution extended the time for responding by an
additional 15 days (excluding legal public holidays, Saturdays, and Sundays)
by notifying the borrower in writing of the extension and the reasons for it
(12 CFR 1024.36(d)); OR

e The above responses were not required because:

o0 The institution provided the borrower with the information requested and contact
information (including telephone number) for further assistance within five days
(excluding legal public holidays, Saturdays, and Sundays) (12 CFR 1024.36(g)); or

o The institution determined that it was not required to respond and provided written
notice with the basis for its determination not to respond to the request to the
borrower within five days (excluding legal public holidays, Saturdays, and
Sundays) after making that determination (12 CFR 1024,36(f)(2))

Information Requests Regarding the ldentity or Contact“bnformation of
the Owner or Assignee of a Mortgage Loan

61. If the information requested is the identity or contactsimfermation®f the owner or assignee
of a mortgage loan, determine whether the institution complied*by identifying the person
on whose behalf the institution receives payments (22 CFR Part 1024, Supp. I., Comment
1024.36(a)-2). For example, if the owner is a trust, them the institution should identify the
trust as the owner and provide the trustee®Sicentact information.

Determination that No Responsemwas Required

62. If the institution determined thatit was exempt from the requirement to respond,
determine whether the institution‘reasonably determined that one of the following five
exemptions applied:

e The informationgrequested is substantially the same as information the borrower pre-
viously requested for whieh'the institution has already complied with the
requirements fergesponding to written information requests (12 CFR
1024.36(F)(L) (1));

e The informatienrequested is confidential, proprietary, or privileged (12 CFR
1024.36(F) (1)(ii));

e The information requested is not directly related to the borrower’s mortgage loan ac-
count (12 CFR 1024.36(f)(2)(iii));

e The information request is overbroad or unduly burdensome. A request is overbroad
if the borrower requests that the institution provide an unreasonable volume of docu-
ments or information. A request is unduly burdensome if a diligent institution could
not respond within the time periods set forth in 12 CFR 1024.46(d)(2) or would incur
costs (or have to dedicate resources) that would be unreasonable in light of the cir-
cumstances (12 CFR 1024.36(f)(1)(iv)); or

e The information request is sent more than one year after either the mortgage loan
balance was discharged or the institution transferred the mortgage loan to another
servicer (12 CFR 1024.36(f)(1)(v)). A mortgage loan is discharged when both the
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debt and all corresponding liens have been extinguished or released, as applicable.
Determination that Information Request was Overbroad

63. If the institution determined that a submitted request was overbroad or unduly
burdensome, determine whether the institution could reasonably have identified a valid
information request in the submission and whether the institution did so (12 CFR
1024.36(f)(1)(iv)).

Impermissible Fees and Conditions

64. Determine whether the institution charged a fee, or required a borrower to make any
payment that was owed on the borrower’s account, as a condition of responding to an
information request (12 CFR 1024.36(g)).

Force-Placed Insurance — 12 CFR 1024.37

Applicability: Servicers must comply with restrictions on purehasingy renewing, and assessing
fees for “force-placed insurance,” which is defined as hazard insttan¢e thate servicer obtains on
behalf of the owner or assignee to insure the property securifgithe mertgage loan (but does not
include (i) flood insurance required by the Flood Disaster Protection Act of 1973; (ii) hazard
insurance obtained by a borrower but renewed by thedorrewer’s servicer in accordance with 12
CFR 1024.17(k)(1), (2), or (5); or (iii) hazard insurance‘@btaimed by a borrower but renewed by
the borrower’s servicer at its discretion with the‘berrower Siagreement).

The provisions of 12 CFR 1024.37 defing wheman institution may assess fees on borrowers
related to force-placed insurance. Thege provisionsapply to any mortgage loan, as that term is
defined in 12 CFR 1024.31.

Assessing Charges or Fees Reélated to Force-Placed Insurance

Complete the following iffthe institutiof assessed a charge or fee on a borrower related to force-
placed insurance.

Reasonable Basis

65. DetermineWwhether the institution had a reasonable basis to believe that the borrower has
failed to comply with the mortgage loan contract’s requirement to maintain hazard
insurance (12 CFR 1024.37(b)). An institution’s “reasonable basis” may be based upon
information about a borrower’s hazard insurance which the institution receives from the
borrower, the borrower’s insurance provider, or the borrower’s insurance agent. If the
institution receives no such information, the institution may satisfy the “reasonable basis”
standard if it acts with reasonable diligence to ascertain the borrower’s hazard insurance
status and does not receive evidence of hazard insurance. A servicer that complies with
the initial and reminder notice requirements (below) has acted with reasonable diligence
(12 CFR Part 1024, Supp. I, Comment 1024.37(b)-1).
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Initial Notice

66.

67.

68.

Determine whether the institution provided the initial written notice to the borrower at
least 45 days before assessing a fee or charge (12 CFR 1024.37(c)).

Determine whether the initial notice included the following information (12 CFR
1024.37(c)). Sample language for the initial notice is contained in Appendix MS-3(A) to
12 CFR Part 1024.

The date of the notice;
The institution’s name and mailing address;
The borrower’s name and mailing address;

A statement that requests the borrower provide hazard insuranee®information for the
borrower’s property and that identifies the property by its physical address;

A statement that the borrower’s hazard insurance has expired ois expiring (as appli-
cable), that the institution lacks evidence that the bo@wer hias hazard insurance
coverage past the expiration date, and (if applicable) thatddentifies the type of hazard
insurance lacking;

A statement that hazard insurance is required‘@n the borrower’s property and that the
institution has purchased or will purchase Thsurance attthe borrower’s expense;

A request that the borrower promptlygprevide the institution with insurance infor-
mation;

A description of the requesteddnsurange infermation, how the borrower may provide
such information, and (if applicable) thatithe requested information must be in writ-
ing;

A statement that the jasurance €awverage the institution has purchased or will purchase

may cost significantly mere than, and provide less coverage than, hazard insurance
purchased by thé'borrower;

The institution’s piione number for borrower inquiries; and

A statem@nbadvisingdhat the borrower review additional information provided in the
samegransmittal (ifapplicable).

Determine Whether the initial notice was in the correct form. The notice must provide
certain information in bold text and, other than the specific statements listed above, the
institution cannot provide any information on the initial notice (though the institution can
provide additional information on separate pages of paper contained in the same
transmittal) (12 CFR 1024.37(c)(3)-(4)). A sample notice is contained in Appendix MS-
3(A) to 12 CFR Part 1024.

Reminder Notice

69.

If the institution received no hazard insurance information or did not receive evidence of
continuous coverage, determine whether the institution provided a reminder notice (i) at
least 30 days after mailing or delivering the initial notice, and (ii) at least 15 days before
assessing any charges or fees for force-placed insurance (12 CFR 1024.37(d)(1)).
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70.

71.

72,

73.

For borrowers who did not provide hazard insurance information, determine whether the
reminder notice (i) contains the date of the reminder notice and all of the other
information provided in the initial notice; (ii) advises that it is a second and final notice;
and (iii) identifies the annual cost of force-placed insurance or, if unknown, a reasonable
estimate (12 CFR 1024.37(d)(2)(i)). Sample language for the reminder notice is contained
in Appendix MS-3(B) to 12 CFR Part 1024.

When the institution receives hazard insurance information but does not receive evidence
of continuous coverage, determine whether the reminder notice includes the following
information (12 CFR 1024.37(d)(2)(ii)). Sample language for the reminder notice is
contained in Appendix MS-3(C) to 12 CFR Part 1024.

e The date of the reminder notice;
e The institution’s name and mailing address;
e The borrower’s name and mailing address;

e A statement requesting that the borrower provide hazard instirancefinformation for the
borrower’s property and that identifies the property byrits physical address;

e The institution’s phone number for borrower igquiries;

e A statement advising that the borrower review-additional information provided in the
same transmittal (if applicable);

e A statement that it is the second and finalnotice;
e The annual cost of force-placed insurancepor if unknown, a reasonable estimate;

e A statement that the institution has received the hazard insurance information that the
borrower provided,

e A request that the botroWer providedhe missing information; and

e A statement that the'borrsewerwill be charged for insurance the institution purchases
for the time peri@d in which the institution cannot verify coverage.

Determine whether the'reminder notice was in the correct form. The notice must provide
certain informationin bold'text and, other than the specific statements listed above, the
institutiopfcanng@t provide any information on the reminder notice (though the institution
can provide,additional information on separate pages of paper contained in the same
transmittal) (22 CFR 1024.37(d)(3)-(4)). Sample notices are contained in Appendix MS-
3(B) and (C) to"12 CFR Part 1024.

Determine whether, by the end of the 15-day period after the institution sent the reminder
notice, the borrower provided evidence that it has had hazard insurance that complies
with the loan contract continuously in place. As evidence, the institution may require a
copy of the borrower’s hazard insurance policy declaration page, the borrower’s
insurance certificate, the borrower’s insurance policy, or other similar forms of written
confirmation (12 CFR 1024.37(c)(2)(iii) and 12 CFR Part 1024, Supp. I, Comment
1024.37(c)(1)(iii)-2).
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Assessing Charges or Fees for Renewing or Replacing Force-Placed
Insurance

If the institution assessed a charge or fee on a borrower for renewing or replacing force-placed
insurance, complete the following.

74. Determine whether the institution provided a written renewal notice to the borrower at
least 45 days before assessing any fee or charge (12 CFR 1024.37(e)(1)(i)).

75. Determine whether the renewal notice includes the following information (12 CFR
1024.37(e)(2)). Sample language for the renewal of force-placed insurance notice is con-
tained in Appendix MS-3(D) to 12 CFR Part 1024.

e The date of the renewal notice;
e The institution’s name and mailing address;
e The borrower’s name and mailing address;

e A statement that requests the borrower to update the hazafd insurance information for
the borrower’s property and that identifies the property by,itsgphysical address;

e A statement that the institution previously putehased fakce-placed insurance at the
borrower’s expense because the institutionidid net have evidence that the borrower
had hazard insurance coverage;

e A statement that the force-placed insurance has‘expired or is expiring, as applicable,
and that the institution intends to renew oreplace it because hazard insurance is re-
quired on the property;

e A statement that the insurance coverage the institution has purchased or will purchase
may cost significantlygmare than, and provide less coverage than, insurance pur-
chased by the borrower, andridentifying the annual premium cost of force-placed
insurance or a reasonable estimate;

e A statement that if the boffower purchases hazard insurance, the borrower should
promptly provide'the institution with insurance information;

e A desefiption of thesrequested insurance information and how the borrower may pro-
vide'suchnfermation, and if applicable, that the requested information must be in
writing;

e The institution’s telephone number for borrower inquiries; and

e A statement advising the borrower to review additional information provided in the
same mailing (if applicable).

76. Determine whether the renewal notice was in the correct form. The notice must provide
certain information in bold text and, other than the specific statements listed above, the
institution cannot provide any information on the renewal notice (though the institution
can provide additional information on separate pages of paper contained in the same
transmittal) (12 CFR 1024.37(e)(3)-(4)). A sample notice is contained in Appendix MS-
3(D) to 12 CFR Part 1024.
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77. Determine whether in the 45 days after sending the renewal notice the institution received
evidence demonstrating that the borrower had purchased hazard insurance coverage (12
CFR 1024.37(e)(1)(ii)). As evidence, the institution may require a copy of the borrower’s
hazard insurance policy declaration page, the borrower’s insurance certificate, the
borrower’s insurance policy, or other similar forms of written confirmation.

General Mailing Requirements, Canceling Force-Placed Insurance, and
Bona Fide and Reasonable Fee Requirements

78. If the institution mailed any of the written initial, reminder, or renewal notices
(12 CFR 1024.37(c)(2)(1), (c)(1)(ii), or (e)(1)), determine whether the servicer used a
class of mail not less than first-class mail (12 CFR 1024.27(f)).

79. If the institution received evidence that the borrower had required hazardiinsurance
coverage in place, determine whether the institution did the fellowing within 15 days:

e Canceled the force-placed insurance;

e Refunded force-placed insurance premiums charges andéfees farthe period of
overlapping coverage; and

e Removed all force-placed charges and fees from the barrower’s account for the
period of overlapping coverage (12 CFR 1024.37(g) )«

80. Determine whether all fees or charges assesse@monythe borrower related to force-placed
insurance are bona fide and reasonable“(except for charges subject to State regulation and
charges authorized by the Flood Disaster Protection Act of 1973). A “bona fide and
reasonable charge” is one that ig reasonably related to the institution’s cost of providing
the service and is not otherwise prohibited by law (12 CFR 1024.37(h)).

General Servicing Re@licies, Procedures, and Requirements
— 12 CFR 1024438

Applicability: The,general seaicing policies, procedures, and requirements apply to all
mortgage loans,@s that termiis’defined in 12 CFR 1024.31, except that the requirements do not
apply to (i) smalhsendicerspas that term is defined in 12 CFR 1026.41(e);" (ii) reverse mortgage
transactions, as thatiterm is defined in 12 CFR 1026.33(a); and (iii) qualified lenders, as defined
under the Farm Credi®Act of 1971 and accompanying regulations.

Policies and Procedures — Accessing and Providing Timely and Accurate
Information

! An institution qualifies as a small servicer if it either (a) services, together with any affiliates, 5,000 or fewer mortgage loans, as
that term is used in 12 CFR 1026.41(a)(1), for all of which the institution (or an affiliate) is the creditor or assignee, or (b) is a
Housing Finance Agency, as defined in 24 CFR 266.5 (§ 1026.41(e)(4)(ii)). The following mortgage loans are not considered in
determining whether a servicer qualifies as a small servicer: (a) mortgage loans voluntarily serviced by the servicer for a creditor
or assignee that is not an affiliate of the servicer and for which the servicer does not receive any compensation or fees; (b) reverse
mortgage transactions; and (c) mortgage loans secured by consumers’ interests in timeshare plans (12 CFR 1026.41(¢e)(4)(iii)).
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81. Determine whether the institution has policies and procedures that are reasonably
designed to ensure that it has access to and provides timely and accurate information (12
CFR 1024.38(a) & (b)(1)). This includes policies and procedures that are reasonably
designed to ensure the following:

e Providing accurate and timely disclosures to the borrower;

e Investigating, responding to, and making corrections in response to borrowers’
complaints, including promptly obtaining information from service providers to
investigate and if applicable correct errors resulting from actions of service providers;

e Providing borrowers with accurate and timely information and documents in response
to borrower requests for information with respect to the borrower’s mortgage loan;

e Providing owners and assignees of mortgage loans with accurate and current
information and documents about all the mortgage loans theyg@wn, ¥acluding
information about the institution’s evaluations of borrowers¥er loss mitigation
options and loss mitigation agreements with borrowers;

e Submitting accurate and current information and documenis that comply with
applicable law during the foreclosure process; and

e Upon learning of a borrower’s death, promptly communicating with the borrower’s
successor in interest concerning the secured property.

Policies and Procedures — Proper Evaluation of'RossiMitigation Applications

82. Determine whether the institution has pelicies,and procedures that are reasonably
designed to ensure that its personnelwproperly evaluate loss mitigation applications (12
CFR 1024.38(a) & (b)(2)). Thisfincludespolieies and procedures that are reasonably
designed to ensure the following:

e Providing accurate ipformation‘regarding available loss mitigation options from the
owner or assignege ofithesborrower’s loan;

o Identifying with specificity.@ll loss mitigation options for which a borrower may be
eligible, includingftdentifying, with respect to each owner or assignee, all of the loss
mitigatiomeeptions thedinstitution may consider when evaluating a borrower, as well as
the criteria the instigution should apply for each option;

e Providingthe l0ss mitigation personnel assigned to the borrower’s mortgage loan
pursuant 1912 CFR 1026.40 with prompt access to all of the documents and
information that the borrower submitted in connection with a loss mitigation option;

e Identifying the documents and information a borrower must submit to complete a loss
mitigation application; and

e Inresponse to a complete loss mitigation application, properly evaluating the
borrower for all eligible loss mitigation options pursuant to any requirements
established by the owner or assignee of the mortgage loan, even if those requirements
are otherwise beyond the requirements of 12 CFR 1024.41.

Policies and Procedures — Oversight of Servicer Providers

83. Determine whether the institution has policies and procedures that are reasonably
designed to facilitate oversight of, and compliance by, service providers (12 CFR
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1024.38(a) & (b)(3)). This includes policies and procedures that are reasonably designed
to ensure the following:

e Providing appropriate personnel with access to accurate and current documents and
information concerning the service providers’ actions;

e Facilitating periodic reviews of service providers; and

e Facilitating the sharing of accurate and current information regarding the status of a
borrower’s loss mitigation application and any foreclosure proceeding among
appropriate institution personnel, including the loss mitigation personnel assigned to
the borrower’s mortgage loan, and appropriate service provider personnel, including
service provider personnel responsible for handling foreclosure proceedings.

Policies and Procedures — Transfer of Information

84.

Determine whether the institution has policies and procedures that are reasonably
designed to facilitate the transfer of information during servi€ing transfers (12 CFR
1024.38(a) & (b)(4)). This includes policies and procedures thatsare reasonably designed
to ensure the following:

e For a transferor servicer, the timely and accuraté transferof all information and
documents in its possession and control relatéd to a transferred mortgage loan to the
transferee servicer in a manner that ensurésyits aéeuragy and that allows the transferee
to comply with the terms of the mortgage loamand-applicable law, including any
information about the status of any, lossymitigation agreements or discussions with the
borrower and any analysis performed,withyrespect to potential recovery from non-
performing mortgage loans; and

e For a transferee servicer, identifyingecessary documents or information that may
not have been transferreds, obtainingsuch missing documentation or information from
the transferor servicer (for decuments and information related to loss mitigation, the
transferee’s policies and"procedures must address obtaining missing documents from
the transferor sérvicer beforeg’attempting to obtain such documents from the
borrower).

Policies and Procedures),—MNotifying Borrowers of Error Notice and Information
Request Proeeédures

85.

Determine whether the institution has policies and procedures that are reasonably
designed to inform borrowers of procedures for submitting written error notices and
written information requests (12 CFR 1024.38(a) and (b)(5)). This includes policies and
procedures reasonably designed to ensure that the institution informs borrowers who are
dissatisfied with the institution’s response to oral complaints or information requests of
the procedures for submitting written error notices under 12 CFR 1024.35 and written
information requests under 12 CFR 1024.36.

Records Maintenance — Accurate Records

86.

For any mortgage loan, determine if the institution is retaining accurate records that
document actions with respect to the mortgage loan account (which includes any
mortgage loan that has been transferred or paid in full). The institution must retain these
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records until one year after the loan is discharged or the institution transfers servicing for
the mortgage loan to a transferee servicer. (12 CFR 1024.38(c)(1)).

Records Maintenance — Facilitating Aggregation of Information

87. For documents or information created on or after January 10, 2014, determine whether the
institution maintains the following five items for each mortgage loan file in a manner that
allows the institution to aggregate these items into a servicing file within five days:

e A schedule of all credits and debits to the account (including escrow accounts and
suspense accounts);

e A copy of the security instrument that establishes the lien securing the mortgage loan;

e Any notes created by institution personnel reflecting communicatiens with the
borrower concerning the account;

e Arreport of the data fields relating to the borrower’s account created by the
institution’s electronic systems (if applicable); and

e Copies of any information or documents provided by thedorrower to the institution in
connection with written error notices or loss mitigation (12 GFR 1024.38(c)(2)).

Early Intervention Requirements for Certain Borrowers —
12 CFR 1024.39

Applicability: The early intervention requirements apply to only those mortgage loans, as
that term is defined in 12 CFR 1024.31, that areisecured by the borrower’s principal residence
(12 CFR 1024.30(c)(2)). The requirements do notapply to (i) small servicers, as that term is
defined in 12 CFR 1026.41(e),? (ii) reverse mortgage transactions, as that term is defined in 12
CFR 1026.33(a), and (iii) qualifie@¥enders, asddefined under the Farm Credit Act of 1971 and
accompanying regulations (12/CFR4024.30(b)). Additionally, institutions are not required to
comply with the live contagt and*written notice requirements if doing so would violate
applicable law (12 CFR#1024.39(c))mFinally, institutions are exempted from the early
intervention requirements (i) as tgsborrowers who are in bankruptcy,® and (ii) if the institution is

2 An institution qualifies as asmall servicer if it either (a) services, together with any affiliates, 5,000 or fewer mortgage loans, for
all of which the institution (or an affiliate) is the creditor or assignee, or (b) is a Housing Finance Agency, as defined in 24 CFR
266.5 (8 1026.41(e)(4)(ii)). The following mortgage loans are not considered in determining whether a servicer qualifies as a
small servicer: (a) mortgage loans voluntarily serviced by the servicer for a creditor or assignee that is not an affiliate of the
servicer and for which the servicer does not receive any compensation or fees; (b) reverse mortgage transactions; and (c)
mortgage loans secured by consumers’ interests in timeshare plans (12 CFR 1026.41(e)(4)(iii)).

3 With respect to any portion of the mortgage debt that is not discharged through bankruptcy, a servicer must resume compliance
with the early intervention requirement after the first delinquency that follows the earliest of the following: (i) the borrower’s
bankruptcy case is dismissed; (ii) the borrower’s bankruptcy case is closed; or (iii) the borrower receives a general discharge of
debts under the Bankruptcy Code (11 U.S.C. 101 et seq.). However, a servicer is not required to communicate with a borrower in
any way that would violate applicable bankruptcy law or a court order in a bankruptcy case, and a servicer may adapt the early
intervention requirement in any manner believed necessary. A servicer also is not required to comply with the early intervention
requirement for any portion of the mortgage debt that was discharged under the Bankruptcy Code or if a bankruptcy case is
revived (12 CFR 1024.39(d)),
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subject to the Fair Debt Collection Practices Act (FDCPA) and the borrower has sent an
FDCPA “cease communication” notification with respect to the mortgage loan (12 CFR
1024.39(d)).

Complete the following for any delinquent borrowers (which, for purposes of Section 1024.39,
do not include borrowers performing as agreed under a loss mitigation agreement).

Live Contact

88.

89.

Determine whether the institution made good faith efforts to establish live contact with
the borrower within 36 days after each time the borrower became delinquent (12 CFR
1024.39(a)). A delinquency begins each time a borrower fails to make a payment
sufficient to cover principal, interest, and (if applicable) escrow forasgiven billing cycle.

After the institution established live contact, determine whether the institution promptly
informed the borrower of loss mitigation options, if appropriate (as‘determined based on
the institution’s reasonable discretion) (12 CFR 1024.39(a)).

Written Notice

90.

91.

Determine whether the institution sent a writtémnotiee to the borrower within 45 days
after the borrower became delinquent (12.CFR 1024.39(b)(1)). The institution does not
need to send the notice to a borrower moreihan‘@ncein a 180-day period.

Determine whether the notice incladed thesfollowing items (12 CFR 1024.39(b)(2)).
Sample language for the notice is contained I Appendix MS-4(A), MS-4(B), and MS-
4(C) to 12 CFR Part 1024.

e A statement encouraging the ,borréwer to contact the institution;
e The telephone numberto access assigned loss mitigation personnel;

e A brief descriptionof examples of loss mitigation options that may be available to the
borrower (if applicable)s

e Loss mittigation application instructions or instructions as to how to obtain more
information‘about-10ss mitigation options (such as by contacting the institution), if
applicable; and

e Either the CFPB’s or HUD’s website to access homeownership counselors or
counseling organizations list and HUD’s toll-free number to access homeownership
counselors or counseling organizations.

Continuity of Contact — 12 CFR 1024.40

The bankruptcy exception applies if two or more borrowers are joint obligors with primary liability on a mortgage loan and any
one of the borrowers is in bankruptcy. For example, if a husband and wife jointly own a home and the husband files for
bankruptcy, the servicer is exempt from the early intervention requirements as to both the hushand and wife (12 CFR Part 1024,
Supp. I, Comment 1024.39(d)(1)-3).
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Applicability: The continuity of contact requirements apply to only those mortgage loans, as
that term is defined in 12 CFR 1024.31, that are secured by the borrower’s principal residence
(12 CFR 1024.30(c)(2)). The requirements do not apply to (i) small servicers, as that term is
defined in 12 CFR 1026.41(e),* (ii) reverse mortgage transactions, as that term is defined in 12
CFR 1026.33(a), and (iii) qualified lenders, as defined under the Farm Credit Act of 1971 and
accompanying regulations (12 CFR 1024.30(b)).

92. Determine whether the institution had policies and procedures reasonably designed to
assign personnel to a delinquent borrower by the time the written early intervention notice
was provided, and in any event, within 45 days after the borrower became delinquent (12
CFR 1024.40(a)).

93. Determine whether the institution had policies and procedures reasonably designed to
ensure that the assigned personnel were available, via telephonegto answer the borrower’s
questions and (as applicable) assist the borrower with available lass mitigation options
until the borrower has made, without incurring a late charge, two consecéitive mortgage
payments in accordance with the terms of a permanent lass mitigation‘agreement (12 CFR
1024.40(a)(2)).

94. Determine whether the institution had policies and procedukes reasonably designed to
ensure that, if a borrower contacts the assignedypersennel and does not immediately
receive a live response, the institution can provide,a livedesponse in a timely manner (12
CFR 1024.40(a)(3)).

95. Determine whether the institution maintains pelicies and procedures reasonably designed
to ensure that the assigned persoafelcan pesform, among others, the following tasks:

e Provide the borrower with ageurate information about available loss mitigation
options, including thefsteps thedberrower must take to be evaluated for such options,
including how to completé'aless mitigation application or appeal a denial of a loan
modification opgton (if appligable);

e Provide the ferrower with accurate information about the status of any loss mitigation
applicatiom,submitted,;

e Provide the/borrower with accurate information about the circumstances under which
the institution may refer the account to foreclosure;

e Provide the,borrower with accurate information about applicable loss mitigation
deadlines;

e Timely retrieve a complete record of the borrower’s payment history and all written
information the borrower has provided to the institution (or the institution’s

4 An institution qualifies as a small servicer if it either (a) services, together with any affiliates, 5,000 or fewer mortgage loans, for
all of which the institution (or an affiliate) is the creditor or assignee, or (b) is a Housing Finance Agency, as defined in 24 CFR
266.5 (8 1026.41(e)(4)(ii)). The following mortgage loans are not considered in determining whether a servicer qualifies as a
small servicer: (a) mortgage loans voluntarily serviced by the servicer for a creditor or assignee that is not an affiliate of the
servicer and for which the servicer does not receive any compensation or fees; (b) reverse mortgage transactions; and (c)
mortgage loans secured by consumers’ interests in timeshare plans (12 CFR 1026.41(e)(4)(iii)).
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predecessors) in connection with a loss mitigation application, and provide these
documents to other persons required to evaluate the borrower for available loss
mitigation options; and

e Provide the borrower with information about submitting a written error notice or
written request for information (12 CFR 1024.40(b)).

Loss Mitigation Procedures — 12 CFR 1024.41

Applicability: The loss mitigation procedure requirements apply to only those mortgage
loans, as that term is defined in 12 CFR 1024.31, that are secured by the borrower’s principal
residence (12 CFR 1024.30(c)(2)). Except for the requirements of 1024.41(j), the loss
mitigation procedure requirements do not apply to (i) small servicers, as that term is defined in
12 CFR 1026.41(e),” (ii) reverse mortgage transactions, as that term is defined in 12 CFR
1026.33(a), and (iii) qualified lenders, as defined under the Farm Credit Act 0f2971 and
accompanying regulations (12 CFR 1024.30(b)).

Calculating Time Periods: 12 CFR 1024.41 provides bofrowers certalf protections
depending on whether the institution receives a complete loss mitigationd@pplication at least a
specified number of days before a foreclosure sale. See €.0., 12.CFRy1024.41(c)(1) (37 days);
12 CFR 1024.41(e) & (h) (90 days). These time periodsare calculated as of the date the servicer
receives a complete loss mitigation application. Thusascheduling or rescheduling a foreclosure
sale after the servicer receives the complete lossymitigation application will not affect the
borrower’s protections (12 CFR Part 1024, Supp=l., Comment 1024.41(b)(3)-2). If no
foreclosure sale is scheduled as of the date theservicer receives a complete loss mitigation
application, the application is considergd receivedymore than 90 days before a foreclosure sale
(12 CFR Part 1024, Supp. 1., Comment 1024.44(b)(3)-1).

Definition of First Noticefor Filingid?2 CFR 1024.41 includes certain prohibitions on
making the first notice or filing.for@udicial or non-judicial foreclosure, and provides
borrowers certain protections depending on whether such a notice or filing has been made.
Whether a particular dgcument qualtfies as the first notice or filing depends on the foreclosure
process under the applicable Stateaw at issue:

e Judicialforeclosure. Where foreclosure procedure requires a court action or proceed-
ing, the Tivst'notice or filing is the earliest document required to be filed with a court or
other judicialjbody to commence the action or proceeding. Depending on the particular
foreclosure process, examples of these documents could be a complaint, petition, order
to docket, or notice of hearing;

5 An institution qualifies as a small servicer if it either (a) services, together with any affiliates, 5,000 or fewer mortgage loans, for
all of which the institution (or an affiliate) is the creditor or assignee, or (b) is a Housing Finance Agency, as defined in 24 CFR
266.5 (8 1026.41(e)(4)(ii)). The following mortgage loans are not considered in determining whether a servicer qualifies as a
small servicer: (a) mortgage loans voluntarily serviced by the servicer for a creditor or assignee that is not an affiliate of the
servicer and for which the servicer does not receive any compensation or fees; (b) reverse mortgage transactions; and (c)
mortgage loans secured by consumers’ interests in timeshare plans (12 CFR 1026.41(e)(4)(iii)).
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e Non-judicial foreclosure — recording or publication requirement. Where foreclosure
procedure does not require an action or court proceeding (such as under a power of
sale), the first notice or filing is the earliest document required to be recorded or pub-
lished to initiate the foreclosure process; or

¢ Non-judicial foreclosure — no recording or publication requirement. Where foreclosure
procedure does not require an action or court proceeding, and also does not require any
document to be recorded or published, the first notice or filing is the earliest document
that establishes, sets, or schedules a date for the foreclosure sale.

Note that a document provided to the borrower but not initially required to be filed, recorded, or
published is not considered the first notice or filing on the sole basis that the documents must
later be included as an attachment accompanying another document that isgrequired to be filed,
recorded, or published to carry out a foreclosure (12 CFR Part 1024, Supp. I., Gomment
1024.41(f)-1).

Applications Received at Least 45 Days Before a‘Rore€losure Sale (Review
for Completeness)

Complete the following for any loss mitigation applicatien that the institution received at least
45 days before a foreclosure sale

96. Determine whether the institution promptly,determined whether the application was
complete (12 CFR 1024.41(b)(1)). A loss mitigation application is viewed expansively
and includes oral inquiries by thed@rrowerwhere the borrower also provides information
the institution would use to evaluate lossgnitigation applications, or where a borrower
requests that the institution determines whether the borrower is “prequalified” for a loss
mitigation application byg@valuatinguthe®borrower against preliminary criteria (12 CFR
Part 1024, Supp. I., Comment™1024.41(b)(1)-2). An institution is required to comply with
the loss mitigation grocedures foronly a single complete loss mitigation application for a
borrower’s mortgage lgan account (12 CFR 1024.41(i)).

Complete Applications | Written Acknowledgement
Complete the follewing If the application was complete.

97. Determine whether the institution provided written acknowledgement to the borrower
within five days (excluding legal public holidays, Saturdays, and Sundays) after receiving
the loss mitigation application. The acknowledgement must state that the application was
complete and include a statement that the borrower should consider contacting servicers
of any other mortgage loans secured by the same property to discuss available loss
mitigation options (12 CFR 1024.41(b)(2)(1)(B)).

Facially Complete Applications — Additional Information or Corrected Documents
Required

Complete the following if the application was facially complete and the institution later
discovered that additional information or corrections to a previously submitted document were
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required to complete the application. A loss mitigation application is facially complete if either
(i) the institution’s initial notice under Section 1024.41(b) advised the borrower that the
application was complete, or (ii) the institution’s initial notice under Section 1024.41(b)
requested additional information from the borrower to complete the application and the
borrower submitted such additional information.

98.

99.

Determine whether, upon discovering that additional information or corrected documents
were required to complete the application, the institution (i) promptly requested the
missing information or corrected documents, and (ii) gave the borrower a reasonable
opportunity to complete the application (12 CFR 1024.41(c)(2)(iv)). A reasonable
opportunity depends on the particular facts and circumstances, but must provide the
borrower sufficient time to gather the necessary information and documents (12 CFR Part
1024, Supp. I., Comment 1024.41(c)(2)(iv)-1).

Determine whether the institution treated the borrower’s application as complete for
purposes of 12 CFR 1024.41(f)(2) (“Application receiveddeforg, foreelasure referral”)
and 12 CFR 1024(g) (“Prohibition on foreclosure sale”) untildhe borrower is given a
reasonable opportunity to submit additional informatien,or‘cerreeted documents (12 CFR
1024.41(c)(2)(iv)).

Incomplete Applications — Written Acknowledgement JReasonable Diligence, and
Short-Term Forbearance

Complete the following if the application was‘incomplete.

100.

101.

Determine whether the institution provided written acknowledgement to the borrower
within five days (excludingJlegalpublic holidays, Saturdays, and Sundays) after receiving
the loss mitigation appligation. The‘aeknowledgement must (1) state that the application
was incomplete, (2) identifysthe additional information needed to complete the
application, (3) identify a reasonable date by which the borrower must submit the
additional informationgand (4) include a statement that the borrower should consider
contacting servicersiof anyfother mortgage loans secured by the same property to discuss
available loss mitigatienfoptions (12 CFR 1024.41(b)(2)). Except when doing so would
be impracticable"(Sueh as requesting a borrower to submit documentation in less than
seven days),areasonable deadline is generally one of the following that maximizes the
borrower’s lossimitigation protections: (a) the date by which any document or
information submitted by the borrower will be stale or invalid, (b) the 120th day of the
borrower’s delinquency, (c) 90 days before a foreclosure sale; or (d) 38 days before a
foreclosure sale (12 CFR Part 1024, Supp. I., Comment 1024.41(b)(2)(ii)-1).

Determine whether the institution exercised reasonable diligence in obtaining documents
and information to complete the application (12 CFR 1024.41(b)(1)). Examples of
reasonable diligence include: (a) where the institution requires additional information
from the borrower (such as an address or telephone number to verify employment),
promptly contacting the borrower to obtain the information; and (b) where the borrower’s
loan is transferred to the institution from another servicer, reviewing documents the
institution received from the prior servicer to determine if the required information is
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102.

contained in those documents. Additionally, if the institution offered the borrower a
short-term forbearance plan based upon information contained in an incomplete loss
mitigation application, reasonable diligence would involve notifying the borrower that
they are being offered a payment forbearance program based on an evaluation of an
incomplete loss mitigation application, and that the borrower has the option of completing
the application to receive a full evaluation for all loss mitigation options available to the
borrower (12 CFR Part 1024, Supp. 1., Comment 1024.41(b)(1)-4.iii).

If the institution offered the borrower a short-term forbearance plan based upon
information contained in an incomplete loss mitigation application, determine whether the
institution either (a) made the first notice or filing for any judicial or non-judicial
foreclosure process, (b) moved for foreclosure judgment or an order of sale, or (c)
conducted a foreclosure sale while the borrower was performing undémsuch plan (12 CFR
1024.41(c)(2)(iii)). A short-term forbearance program allows adorrowerte forgo making
certain payments or portions of payments due over a period of no'more than six months
(12 CFR Part 1024, Supp. I., Comment 41(c)(2)(iii)-1).

Complete Applications Received More Than 37ZsRDays Before a Foreclosure
Sale (Evaluation of Application)

Complete the following for any complete loss mitigatien application that the institution received
more than 37 days before a foreclosure sale.

103.

104.

Determine whether, within 30 days, the astitution (i) evaluated the borrower for all
available loss mitigation optionsgand (ii) provided the borrower with a notice stating (a)
which loss mitigation options (iflany) thé institution would offer the borrower, (b) the
amount of time the borrowembaste, accept or reject an offered loss mitigation option
pursuant to 12 CFR 1024.41(e)zand (C) If applicable, that the borrower has the right to
appeal a denial of a lean'modification option and the time period for making any appeal
pursuant to 12 CER1024.41(h)«(12 CFR 1024.41(c)).

If the institution,denied the"application, determine whether the notice also stated the
specific reason @r reasans for denying each such option, and, if applicable, that the
borrower wasgot evatuated on other criteria (12 CFR 1024.41 (d)).

Denial of Loan Modification Option Based Upon Investor Criteria; Use of a
Waterfall

Complete the following if the institution denied an application for a loan modification option
due to a failure to meet investor guidelines.

105.

Determine whether the institution identified in its notice to the borrower (i) the owner or
assignee of the mortgage loan, and (ii) the specific criteria the borrower failed to meet (12
CFR 1024.41(d), 12 CFR Part 1024, Supp. I., Comment 41(d)-1). (Note: if the borrower’s
application was evaluated under an investor’s waterfall and the borrower qualified for a
particular option, it is sufficient for the institution to inform the borrower that the
investor’s requirements include a ranking of options and that an offer of a loan
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modification option necessarily results in a denial of any other options ranked below the
option for which the borrower is eligible (12 CFR Part 1024, Supp. I., Comment 41(d)-1).

Denial Based Upon Net Present Value Calculation

Complete the following if the institution denied the application due to a net present value
calculation.

106. Determine whether the institution disclosed the inputs used in that calculation (12 CFR
Part 1024, Supp. I., Comment 41(d)-2).

Denial Using Hierarchy of Eligibility Criteria

Complete the following if the institution established a hierarchy of eligibility €riteria and, after
reaching the first criterion that causes a denial, did not evaluate whethegthe borrower would
have satisfied the remaining criteria.

107. Determine whether the institution identified in the notice: (§)fthe spécific reason or
reasons why the borrower was actually rejected, and (i1) that thedorrower was not
evaluated on other criteria. An institution is not fequired ta determine or disclose whether
a borrower would have been denied based on Other eriteria’tf the servicer did not actually
evaluate these additional criteria (12 CFR,Part 1024, Supp. I., Comment 41(d)-4).

Time for Acceptance of an Offered Lass Mitigation Option

Complete the following if the institution offered the*borrower a loss mitigation option.
Complete Applications Recgived atikeast 90 Days Before a Foreclosure Sale

Complete the following ifdhstitution offered a loss mitigation option and had received the
complete application atdeast 90 dayssbefore a foreclosure sale.

108. Determine whether the institution provided the borrower with at least 14 days to accept or
reject anyfoffered loan'modification option after the servicer provided notice of the offer
to the borrower (12 CFR 1024.41(e)). This acceptance period can be extended if, within
14 days, the berrower makes an appeal of a denial of any loan modification option (12
CFR 1024.41(e)(2)(iii)). In the event of an appeal, the borrower’s time for acceptance is
extended to 14 days after the institution provides a notice of its determination of the
appeal under 12 CFR 1024.41(e)(iii).

Complete Applications Received Between 37 and 90 days Before a Foreclosure
Sale

Complete the following if institution offered a loss mitigation option and had received the
complete application fewer than 90 days before a foreclosure sale but more than 37 days before
the sale.
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109. Determine whether the institution provided the borrower with at least seven days to
accept or reject any offered loss mitigation options after the servicer provided notice of
the offer to the borrower (12 CFR 1024.41(e)(1)).

No Borrower Response to Offered Trial Loan Modification Plan

Complete the following if the institution offered a borrower a trial loan modification plan and
the borrower did not respond within seven or 14 days (as applicable under 12 CFR
1024.41(e)(1)).

110. Determine (i) whether the borrower submitted payments in accordance with the offered
plan, and (ii) if so, whether the institution gave the borrower a reasonable period of time
to fulfill any remaining requirements to accept the plan (12 CFR 1024%1(e)(2)(ii)).

Prohibitions on Commencing Foreclosure Proceedings and Dual Tracking

Complete the following for any borrower.

111. Determine whether the institution made any first judicial*ox nonéjudicial foreclosure
notices or filings without meeting one of the following conditions: (i) the borrower was
more than 120 days delinquent; (ii) the foreclosure 1Sibased on a borrower’s violation of a
due-on-sale clause; or (iii) the institutiondsgjoiningithe foreclosure action of a subordinate
lienholder (12 CFR 1024.41(f)(1)). (Nete that thisrequirement as applicable to small
servicers is addressed below.)

Complete Applications Received During the Pre-foreclosure Period

Complete the following if the institution reéeeived a complete loss mitigation application either
within the first 120 days of delinguency or before the institution made the first judicial or non-
judicial foreclosure noticg’or filing, Note that the following does not apply if the foreclosure is
based on a borrower’sdiolation of a due-on-sale clause, or if the institution is joining the
foreclosure action of,a subordinate’ lienholder.

112. Determifgwhethemthe institution made the first foreclosure notice or filing only after one
of the following occurred: (i) the institution notified the borrower that the borrower is
ineligible for any loss mitigation option and if an appeal is available, either the appeal
period expired or the appeal had been denied; (ii) the borrower rejected all the offered
loss mitigation options; or (iii) the borrower failed to perform under a loss mitigation
agreement (12 CFR 1024.41()(2)).

Complete Applications Received More Than 37 Days Before a Foreclosure Sale

Complete the following if the institution received a complete loss mitigation application after
the institution initiated foreclosure but more than 37 days before a foreclosure sale.

113. Determine whether the institution improperly conducted a foreclosure sale or moved for
foreclosure judgment or sale before one of the following occurred: (i) the institution
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notified the borrower that it had denied the loss mitigation application for any loss
mitigation option and if an appeal is available, either the appeal period had expired or the
appeal had been denied; (ii) the borrower rejected all the offered loss mitigation options;
or (iii) the borrower fails to perform under a loss mitigation agreement (12 CFR
1024.41(q)).

Appeal Process

Complete the following if (a) the institution denied a complete loss mitigation application for
any trial or permanent loan modification option, and (b) the institution received that complete
application (i) before the borrower was more than 120 days delinquent, (ii) before the institution
made the first judicial or non-judicial foreclosure notice or filing, or (iii) at least 90 days before
a foreclosure sale.

114. For any borrower who timely appealed a denial of an available [0an modification option,
determine whether the institution provided a notice to the orrower within 30 days stating
(i) whether it will offer the borrower a loss mitigation option based on‘the appeal, and (ii)
if applicable, how long the borrower has to accept orgejectthis 1oss mitigation option or a
previously offered loss mitigation option. (12 CFR™1024.41(h)(#)).

115. For any appeal that the institution granted, determinewnhether the institution afforded the
borrower 14 days to accept or reject any effered loan medification option (12 CFR
1024.41(h)(4)).

116. Determine whether the institution’used diffekent personnel to evaluate the appeal than the
personnel who had evaluated the borrower’s loss mitigation application (12 CFR
1024.41(h)(3)).

Small Servicers

Complete the followingfif thegdinstitdtion is a small servicer as that term is defined in 12 CFR
1026.41(e).

117. If the institutioniis,a small servicer, determine whether the institution made the first
foreclosure'notice or filing before (i) the borrower was more than 120 days delinquent,
(ii) the foreclosure is based on a borrower’s violation of a due-on-sale clause, or (iii) the
institution is joining a subordinate lienholder’s foreclosure action (12 CFR 1024.41(j)).

118. If the institution is a small servicer and the borrower is performing according to the terms
of a loss mitigation agreement, determine whether the institution (i) made the first
foreclosure notice or filing, (ii) moved for a foreclosure judgment or order of sale, or
(iii) conducted a foreclosure sale (12 CFR 1024.41(j)).
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