@ongress of the Wniten States
MWashington, DC 20515

January 13, 2017

Thomas J. Curry

Comptroller of the Currency

Office of the Comptroller of the Currency
400 7th Street, SW

Washington, D.C. 20219

Dear Comptroller Curry:

The Office of the Comptroller of the Currency’s recent whitepaper titled Exploring
Special Purpose National Bank Charters for Fintech Companies presents an opportunity for
both prudential regulators and financial-technology firms to facilitate better access to
financial services for consumers and small businesses. Unequal access remains a persistent
problem that we hope new technologies can help mitigate. By exploring its chartering
authority, the OCC is taking another step toward encouraging financial innovation and
inclusion as federal policy. We concur with the OCC, however, that fintech firms seeking
and granted a national charter must be held to “the same rigorous standards of safety and
soundness, fair access, and fair treatment of customers that apply to all national banks and
federal savings associations.”! As these efforts continue, we believe it is critical that the
OCC require fintech companies to make strong financial inclusion commitments as a
condition to receiving special purpose national charters. Doing so will improve the
likelihood that consumer protections are robust and that every American has access to the
benefits of financial innovation.

Congress enacted the Community Reinvestment Act in 1977 (“CRA”)? to encourage
banks to serve all creditworthy borrowers within their communities, including less affluent
individuals.? In addition to ensuring equal access to credit, CRA helped revitalize America’s
decaying neighborhoods, as banks -subject to CRA examinations and ratings- created
multi-bank Community Development Corporations, invested in Community Development
Financial Institutions, and formed specialized units to serve the needs of low- and
moderate-income neighborhoods. 4+  Over the years, CRA also dis-incentivized
discriminatory lending practices. Under CRA, banks that engaged in unfair and abusive

1 See OFFICE OF THE COMPTROLLER OF THE CURRENCY, EXPLORING SPECIAL PURPOSE NATIONAL BANK
CHARTERS FOR FINTECH COMPANIES 2 (2016), available at https://www.occ.gov/topics/bank-
operations/innovation/special-purpose-national-bank-charters-for-fintech.pdf.

212 U.S. Code Chapter 30.

3 See RICHARD SCOTT CARNELL, JONATHAN R. MACEY, & GEOFFREY P. MILLER, THE LAW OF FINANCIAL
INSTITUTIONS 381 (Wolters Kluwer, 5th ed. 2013).

4 See Michael S. Barr, Credit Where it Counts: The Community Reinvestment Act and its
Critics, 80 N.Y.U. L. Rev 561-62 (2005) (discussing the Community Reinvestment Act’s
value added to communities and debunking arguments made by critics of the act).
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practices - including predatory lending and redlining - risked their positive CRA ratings. A
CRA downgrade could limit a bank’s ability to expand their business operations, including
their ability to conduct mergers, creating a strong incentive for that bank to meet the needs
of their communities.

Creating a CRA-like framework for fintech companies that receive national charters
is well within the OCC’s mandates. In its current form, the CRA applies to depository
institutions insured by the Federal Deposit Insurance Corporation.> However, fintech
companies that choose to receive the benefits of a national charter must help further the
federal government’s public policy interest of ensuring financial inclusion. ¢ Congress gave
the OCC broad authority to require that all institutions within its jurisdiction provide “fair
access to financial services” and engage in “fair treatment of customers” regardless of their
charter-type.” Accordingly, OCC should use this authority to establish a vigorous financial
inclusion framework for fintech companies that receive national charters.

Principles that Should Inform the OCC’s CRA-like Framework for Fintech Companies

The OCC’s financial inclusion framework for fintech firms should resemble the CRA’s
carrot-and-stick features. Furthermore, the framework should be flexible enough to match
the business models of different types of fintech companies, whether they focus solely on
lending, payments, or other services. The undersigned Members of Congress recommend
that the OCC'’s framework for fintech charters include the following overarching principles
when developing a CRA-like framework for fintech companies granted special purpose
national charters:.

1. Reward the use of technologies that help expand equal access to financial services and
penalize those that are unfair.

The OCC should encourage use of technology that helps expand access to essential
financial services. A number of studies and reports have highlighted how innovations in
data gathering and analytics have helped expand access to affordable financial services,
especially in the lending space.® The OCC’s framework should continue to encourage firms’
use of innovations that expand access.

512 U.S. Code § 2902

612 CFR § 5.20(f) (“In determining whether to establish a national bank or Federal savings
association, the OCC is guided by the following principle ... (ii) Encouraging a national
bank or Federal savings association to provide fair access to financial services by helping to
meet the credit needs of its entire community . ..")

712 U.S. Code § 1 - Office of the Comptroller of the Currency

8 See, e.g., David Bundi Ntwiga & Patrick Weke, Consumer Lending Using Social Media Data,
INT’L J. OF ScI. RES. & INNOVATIVE TECH. 5 (2016) (describing how social media data can help:
“capture new customer segment that has scanty financial history; provide a differentiated
customer experience where the analytical client knowledge will demonstrate an
understanding of the customer needs; strengthen existing underwriting processes due to
availability of more data points and hence helping to limit losses; prevent fraud by using



Nevertheless, the OCC should be very skeptical of use of technologies that perpetuate
inequities in our financial markets. The opacity around some underwriting approaches and
proprietary algorithms has raised fair lending concerns. A 2016 White House report
provided a number of examples of the unintended consequences of technological
innovation for underserved communities, including “the potential to perpetuate,
exacerbate, or mask discrimination.”® The White House highlighted alternative credit
scores based on a borrower’s social media connections as an example of an innovation that,
if used improperly, has the potential to harm consumers. Through such alternative scoring
methods, borrowers who belong to marginalized communities could find themselves
unfairly shut out from the financial mainstream based on their limited social networks.
Broadly speaking, the OCC’s financial inclusion framework should penalize harmful uses of
technology when they are definitively proven to perpetuate discrimination in our financial
markets. The OCC should also encourage firms to put in place proper processes and
controls to curb potential consumer harms associated with new technologies.

2. Reward the use of technologies that promote financial health

In addition to promoting equal access to financial services, the OCC should reward
companies that promote their customers’ financial health, which broadly includes helping
individuals spend wisely, borrow responsibly, plan for the future, and weather financial
shocks. Simply being included within the financial mainstream, without having access to
the tools to make wise financial decisions, is not full inclusion. Fintech companies that
leverage technology to educate their customers through free or affordable services that
promote financial health should be rewarded for meeting their customers’ needs.

3. Reward the use of technologies that transfer cost savings to consumers and penalize those
that merely enable unsafe products and services

Under its financial inclusion framework, the OCC should reward fintech companies that
can empirically prove that their innovations cut costs for their products and services,
whereby consumers receive the benefits through more affordable and safe financial
services. Within the OCC’s CRA guidance, the agency acknowledges that financial
institutions that find innovative ways to provide affordable loans to low-income individuals
should receive positive credit towards their CRA ratings.1® Similarly, the OCC should

available information to cross-check information provided in loan applications; and
develop a competitive edge through better management of new clients with scanty
financial history, penetration of new markets, better pricing of risk and improved credit
scoring strategy), available at
http://www.ijsrit.com/uploaded_all_files/3004584897_i1.pdf

9 See WHITE HOUSE, BIG DATA: A REPORT ON ALGORITHMIC SYSTEMS, OPPORTUNITY, AND CIVIL RIGHTS
12 (2016).

10 See Community Reinvestment Act; Interagency Questions and Answers Regarding
Community Reinvestment; Guidance, 81 Fed. Reg. 142 (July 25, 2016) (to be codified at 12
CFR Parts 25 and 195) (“The CRA regulations provide that a financial institution's lending



reward institutions that leverage technology to transfer cost savings to consumers,
especially low- and moderate-income customers who often spend more for basic financial
services. The OCC’s analysis of technology-driven cost savings should be comprehensive,
considering the inherent differences between traditional banks and fintech companies,
including their different loan production costs and funding sources. Furthermore, the OCC
should discourage the use of technologies that merely enable more risky activities,
including predatory lending, that provide little added value to consumers.

The OCC Should Create a Financial Inclusion Framework Similar to its Existing
Guidelines for Approving Strategic Plans under the CRA

The OCC will have to develop an appropriate process for fintech firms to present
their financial inclusion commitments. We believe the OCC’s financial inclusion framework
should largely mirror the “strategic plan” evaluation option banks can take advantage of to
comply with CRA.11 The strategic plan option is a flexible compliance regime that provides
institutions an opportunity to tailor their CRA objectives consistent with their capacities,
business strategies, expertise, and their communities’ needs.1? Through the strategic plan
option, banks are provided considerable latitude with the expectation that they establish
measurable CRA goals and provide the public a meaningful opportunity to evaluate those
goals.13 The strategic plan option’s flexibility makes it the most appropriate model for
fintech firms, whose business models vary widely, and it provides these firms enough space
to continue to innovate.

1. Measurable Goals

Fintech firms, regardless of whether they focus solely on lending, payments, or any
other financial service, should be able to create measurable goals through their strategic
plans since the OCC provides a wide variety of activities institutions can employ to meet
their CRA goals.1* Consistent with current standards,1® fintech firms whose primary activity
is lending should emphasize meeting the credit needs of low- and moderate-income
individuals to satisfy their inclusion goals. This goal should remain responsive to the credit

performance is evaluated by, among other things, an institution's “use of innovative or
flexible lending practices in a safe and sound manner to address the credit needs of low- or
moderate-income individuals or geographies.”)

11 Strategic Plan, 12 CFR § 25.27 (2017), available at http://www.ecfr.gov/cgi-bin/text-
idx?SID=d4ebf029aa7ade35dfb94a2ac306401b&mc=true&node=pt12.1.25&rgn=div5#sgl
2.1.25.sg0.

12 See OFFICE OF THE COMPTROLLER OF THE CURRENCY, GUIDELINES FOR REQUESTING APPROVAL FOR A
STRATEGIC PLAN UNDER THE COMMUNITY REINVESTMENT ACT (1996).

13 See id.

14 See Fact Sheet, Office of the Comptroller of the Currency, Community Development
Loans, Investments, and Services (March 2015).

15 See 12 CFR § 25.27(f)(ii) (2017)



needs of a fintech lender’s community “considering public comment and the [institution’s]
capacity and constraints, product offerings, and business strategy.”16

The strategic plan option’s standards for “limited purpose banks” is also appropriate for
fintech firms who may choose not to lend, but engage in other bank-like activities including
transacting payments. The strategic plan allows institutions to establish measurable goals
based on qualified investments and/or community development services, as appropriate.1?
Community development services include a broad range of activities such as “providing
international remittance services that improve low- and moderate-income individuals’
access to financial services,” for example.18 Qualified investments under CRA guidance
also vary widely, and include activities like making investments in Community
Development Financial Institutions or minority- and women-owned financial institutions.1?
All in all, the undersigned believe the OCC’s current guidelines on what constitutes
qualified investments and services are comprehensive enough to be adapted to the varying
fintech business models.

2. Public Participation

Public participation should be an integral part of a fintech firms’ application to receive a
national charter. Before submitting a strategic plan to the OCC for approval, existing
regulations require that institutions formally and informally seek public comment and
input. The OCC must allow the customary public comment period during which members
of the public can critically evaluate the proposed institution’s business plan for meeting
community needs and providing fair access to financial services. Furthermore, a financial
institution’s business plan is typically a plan for three years. Existing regulations stipulate,
however, that a CRA strategic plan should have a term of no more than five years.

Similarly, a fintech company’s financial inclusion plan should also be subject to regular
review by regulators and the public.

3. Assessment Areas

One of the challenges in creating a CRA-like framework for fintech companies will be
defining their assessment areas within which the OCC can evaluate their financial inclusion
records. Designation of assessment areas for a fintech firm has to be done carefully, and
should encompass areas where the institution’s financial activities are concentrated. In
any plan, the fintech firm should indicate specific goals for various assessment areas since
needs are likely to vary by assessment area. Nevertheless, in some instances, it may not be
possible to designate separate assessment areas. In the case of military banks, where
lending is dispersed across the country and lending in geographical areas do not exceed a
certain threshold, the military bank’s customer base constitutes the assessment area,

16 See id. at (f)(iii).
17 See id. at (g)(3)
18 See Fact Sheet, Office of the Comptroller of the Currency, Community Development

Loans, Investments, and Services (March 2015).
19 See id.



meaning that a national-level analysis of lending is applied.2? This framework should be
replicated for fintech firms when it is also difficult to delineate their assessment areas.

Ensuring Vigorous Consumer Protection Enforcement

On enforcement, a financial institution’s lack of compliance with their financial
inclusion plan should come with an escalating series of sanctions, depending on the
severity of the noncompliance and similar to those faced by other financial institutions
engaging in unsafe or unsound practices, or found to be violating a condition of an
application. The OCC could: (1) require a remediation plan, subject to public input and
agency approval; (2) restrict the growth of the fintech firm; or (3) impose civil monetary
penalties. In the instance of repeated noncompliance with financial inclusion plans and
violations of consumer protection laws, the OCC could revoke the national charter.
Allowing fintech firms to obtain OCC charters without requiring comprehensive CRA-like
obligations accompanied by OCC enforcement authority, when necessary, would be unfair
to both communities and traditional banks.

Coordination with State and Federal Regulators

State financial services regulators have a history of overseeing fintech companies and
examining their consumer compliance. In large part, state regulators helped shape the
current regulatory environment that spawned today’s fintech innovations. Given their
wealth of knowledge on this subject, state banking regulators should be consulted as the
OCC explores its authority and considers the practicality of issuing special purpose national
charters for fintech companies. Furthermore, the OCC should ensure that state regulators -
who are more connected to their local communities - continue to play a role in protecting
consumers from harmful products and services.

Additionally, the OCC’s federal counterparts - including the Federal Reserve, the
Federal Deposit Insurance Corporation, and the Consumer Financial Protection Bureau -
should be included as the OCC develops its plan to provide special purpose charters to
fintech companies. There are instances in which firms may want to incorporate deposit
taking within their business models. If these deposits are required by the OCC to be
insured, oversight from the FDIC and the Fed may be legally required. Furthermore, the
CFPB has undertaken work to encourage consumer-friendly innovation through its “Project
Catalyst”. The CFPB’s efforts fit within the OCC’s broader aim of creating a financial
inclusion framework for fintech companies. In order to provide maximum clarity to firms
exploring a national charter, the OCC should coordinate with other regulators whose
missions could be affected by the OCC’s activities.

Conclusion

In conclusion, the undersigned Members of Congress are cautiously optimistic about
the OCC’s exploration of its authority to provide special purpose national charters to

20 See 12 CFR 25.41.



fintech companies. To the extent that the OCC’s efforts will help expand fair access to safe
and affordable financial services, we are fully in support of those efforts. Nonetheless, we
strongly urge the OCC to consider our principles so that your average American consumer -
including low- and moderate-income individuals - receive the financial benefits of
technology and are safeguarded via comprehensive regulation and supervision from its
potential harms.

Yours very truly,

11811 o,

Gregorilgw.mks Cedric L. Richmond

Member of Congress Member of Congress

Gwen Moore Terri A. Sewell

Member of Congress Member of Congress

Donald M. Péyﬁe, ]6.’ ' -,U ~ Tony Cérdezgs B l i
Member of Congress Member ofCongress



