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400 7th Street, SW

Washington, DC 20219

Re:  Exploring Special Purpose National Bank Charters for Fintech Companies —
Request for Comment

Dear Comptroller Curry:

We write to you on behalf of our client, LEND360, who welcomes the opportunity to
comment on the proposal of the U.S. Office of the Comptroller of the Currency (“OCC”) to grant
special purpose national bank charters to fintech companies.

LEND360 is the conference for the online lending industry, by the online lending
industry where thought-leaders come together to solve business and operational issues. Through
its lending conferences, events, web seminars and publications, LEND360 serves as a forum for
online lenders to share cutting-edge ideas. From consumer, small business, marketplace and
balance sheet lenders to the many service partners that support the online lending community
including credit bureaus, software providers, payment platforms and data/analytics companies,
the entire industry ecosystem is represented at LEND360.

LEND?360 and its industry partners appreciate the OCC’s strong continued support of
technology-driven innovation and welcome the proposed issuance of special purpose national
bank charters to fintech companies. As is acknowledged in your prefatory comments to the
proposal, fintechs have played a vital role in assuring the continued availability of accessible
financial products and services in a rapidly evolving marketplace that includes the entry of 85
million millennials. Accordingly, we share your goal that a special purpose national bank
charter for fintechs be structured in a manner that both nurtures opportunities for a “new
approach” to banking and contributes to a robust, unified, and nationwide system of banks. In
this regard, we have a vested stake in ensuring that the applicable standards for such banks
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present a feasible and productive path for delivering innovative products and services within a
federally-supervised framework, and respectfully offer the following comments:

1. What are the public policy benefits of approving fintech companies to operate under a
national bank charter? What are the risks?

Making national bank charters available to fintechs would benefit both consumers and the
fintech industry. For consumers, the primary advantages would include a high degree of
confidence that products or services obtained from a chartered fintech meet the same high
standards as those received from a traditional bank. In addition, because national banks possess
the legal ability to operate on a nationwide basis, the goals of promoting fair access and financial
inclusion would be furthered because fintech-issued products and services would be offered
more broadly. To this end, the unsettled state of the law regarding the ability of a fintech
lenders to charge interest on a consistent basis under a partnership arrangement with a federally-
chartered bank has caused some fintechs to avoid certain markets—which limits competition and
drives up prices. Finally, because OCC supervision centers on the bank’s ability to identify,
measure, monitor, and control risks, consumers would additionally be confident in the chartered
fintech’s continued availability as a resource for satisfying their financial service needs.

For fintechs, an appropriately structured national bank charter would provide a stable,
predictable framework for delivering innovative and affordable products and services on a
nationwide basis. In addition, the increased structure and operational discipline that results from
ongoing federal oversight and examination would help position the chartered fintech for future
growth and expansion. For those fintechs that are subject to oversight by multiple regulators,
including regulation by the CFPB under a larger participant rule, OCC oversight could
additionally serve to alleviate existing regulatory burdens. In this regard, we strongly welcome
the OCC’s stated willingness to help coordinate and communicate with other federal banking
regulators. Lastly, the OCC’s promotion of consistently high standards for products and
services offered by all national banks, regardless of whether the subject bank is engaged in full
service or limited purpose activities, would serve to foster a more level competitive playing field
among different issuers, in addition to providing the benefits to consumers noted above.

The risks of a national bank charter for fintechs include the possibility that uniform
supervision could stifle innovation. For example, in the absence of flexibility that recognizes the
unique nature of a fintech, supervisory expectations for a three-year business plan that “provides
a full description of proposed actions,” and which attempts to take into account all related
business and legal risks, including the predicted “effects of severe stress,” could dissuade
fintechs from applying for a charter. In this regard, we note that as proposed, “the OCC may
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require a company to obtain approval, or no-objection if departs materially from its financial
inclusion plans.”

2. What elements should the OCC consider in establishing the capital and liquidity
requirements for an uninsured special purpose bank that limits the type of assets it holds?

If the chartered fintech would have no deposits, we believe that supervisory expectations
for capital and liquidity should be based on what is necessary for the fintech to: (ii) continue to
fund its ongoing business operations, and (ii) support the orderly cessation of services consistent
with its business recovery and resolution plan. For example, capital and liquidity for fintech
lender might consist of a specified minimum amount, plus an amount determined under a
formula that takes into account the fintech’s current loan commitments, its historical and
projected volume of loan transactions, and its operational costs and expenses. In this regard we
note that the fintech would present no risk to the Federal Deposit Insurance Fund. In addition,
because access to the Federal Reserve discount window is restricted to depository institutions
and institutions that maintain reserves on a voluntary basis with the Federal Reserve, there
should be no risk of default to a Federal Reserve Bank.

3. What information should a special purpose national bank provide to the OCC to
demonstrate its commitment to financial inclusion to individuals, businesses and
communities? For instance, what new or alternative means (e.g., products and services)
might a special purpose national bank establish in furtherance of its support for financial
inclusion? How could an uninsured special purpose bank that uses innovative methods
to develop or deliver financial products or service in a virtual or physical community
demonstrate its commitment to financial inclusion?

A key distinction exists between depository institutions that are subject to the Community
Reinvestment Act and special purpose banks that are not insured depository institutions and
which do not accept deposits. Namely, as was noted by the Federal Reserve Bank of Chicago in
its December 2013 edition of Profitwise News and Views:

The CRA has its roots in the Seventh Federal Reserve District. In the 1970s, activists in
Chicago and across the country worked steadfastly and aggressively to compel banks to
lend more equitably to communities from which they drew deposits, but to which they did
not typically lend (emphasis added).

A chartered fintech lender would not draw funds from any community. Rather, the
availability of the fintech’s loan products in any community would only serve to enhance access
to credit. Hence, we suggest that the appropriate way for the OCC to foster financial inclusion
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by chartered fintechs is to encourage, but not compel, the development of products and services
that may provide further access to underserved consumers or small businesses, and to enforce
strict adherence to fair lending laws by those national banks for which the OCC oversees such
compliance. Because many of the fintechs that may apply for a charter are new, we caution the
OCC against putting heavy burdens on fintech banks that may negatively impact their ability to
be profitable and carry out their business plans.

4. Should the OCC seek a financial inclusion commitment from an uninsured special purpose
national bank that would not engage in lending, and if so, how could such a bank
demonstrate a commitment to financial inclusion?

A chartered fintech that does not accept deposits should not be required to make financial
commitments for financial inclusion. As noted above, such firms draw no deposits from the
communities in which they do business. The appropriate way for nonlending fintechs to
demonstrate their commitment to financial inclusion is to ensure that its products and services
are offered in fair and transparent manner, consistent with the requirements of Section 5 of the
FTC Act and Section 1036 of the Dodd Frank Act. This would include making sure that its
products and services comply with applicable fair lending laws, including those that prohibit
having a disparate impact on protected classes of individuals, to the extend applicable, and a
commitment to seek out ways within its business model to make sure disadvantaged or
underserved consumers are able to have reasonable access to its products and services taking into
account safety and soundness concerns and the developmental stage of the fintech business.

Moreover, through their use of innovative algorithms and proven willingness and ability to
consider additional sources of credit information above and beyond a credit score obtained from
one of the “big three” credit reporting agencies, fintech lenders promote financial inclusion in the
ordinary course by providing credit access to the tens of millions of consumers who have no
traditional credit history, a thin file, or a stale file with the nationwide credit houses. While there
should be a commitment to financial inclusion based upon the business plan and the ability of
many fintech lenders to reach underserved consumers, adding artificial requirements of financial
inclusion to fintech charters will detract from the attractiveness of such a charter to many fintech
companies.

5. How could a special purpose national bank that is not engaged in providing banking
services to the public support financial inclusion?

No special requirements for financial inclusion should apply to a special purpose bank that
does not offer banking services to the public.
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6. How should the OCC use its chartering authority as an opportunity to address gaps in
protections afforded individuals versus small business borrowers, and if so, how?

The OCC should not attempt to remedy what it perceives as gaps in the legal protections
afforded to small business owners by imposing requirements on national bank that do not exist
under the law. Among other things, such an approach would create a competitive disadvantage
between national banks and state-chartered banks and non-bank entities.

7. What are the potential challenges in executing or adapting a fintech business model to
meet regulatory expectations and what specific conditions governing the activities of
special purpose banks should the OCC consider?

As noted above, a fintech may require a more fluid three-year business plan than a
traditional national bank. In addition, the capital and liquidity requirements of a fintech that does
not accept deposits should be markedly different from those of an insured depository institution.
Finally, the supervisory expectations for financial inclusion should likewise be different from
what is expected of an insured depository institution.

Given the many significant differences between fintech companies and traditional banks,
we encourage the OCC to consider creating specialized teams of examiners to oversee the
activities of chartered fintechs.

8. What actions should the OCC take to ensure special purpose national banks operate in a
safe and sound manner and in the public interest?

We believe that supervision for purposes of safety and soundness should focus on
ensuring that the chartered fintech maintains a strong compliance infrastructure. To this end, we
agree with the OCC’s proposal that the program should be specifically-tailored to address the
risks posed by the fintech’s business activities, and should take into account its size and diversity
and complexity of operations. We further agree that an appropriate compliance risk management
program would necessarily include controls designed to ensure compliance with anti-money
laundering requirements as well as OFAC and economic sanctions requirements. Finally, we
agree that the program should be designed to ensure the fair treatment of customers, consistent
with all applicable consumer financial protection laws and regulations.

9. Would a fintech special purpose national bank have any competitive advantages over full-
service banks the OCC should address? Are there risks to full-service banks from fintech
companies that do not have bank charters?
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A chartered fintech would have no competitive advantages over a full-service bank. As
outlined in the OCC’s proposal, both types of institutions would be held to the same standards;
albeit, differences would exist between how standards are applied based on differences in
business activities. Non-bank fintechs do not pose a risk to full-service banks. To the contrary,
an increasing number of banks have found it productive to partner with fintechs in making
affordable, highly-innovative products and services available to their customers.

10. Are there particular products or services offered by fintech companies, such as digital
currencies, that may require different approaches to supervision to mitigate risk for both
the institution and the broader financial system?

As is noted in the proposal, fintech companies vary widely in their business models and
their product offerings. We agree with the OCC’s stated intent to approach the specific activities
presented by applications for charter on a case-by-case basis. The OCC will need to broadly
monitor and understand the development of new technologies such as digital currencies to be
conversant with the risks and challenges that they present for their proper supervision of fintech
banks that employ then. Only if the OCC is able to demonstrate that it fully understands such
technologies and is flexible in their application to the new fintech banks using them will fintech
be comfortable in coming to the OCC to apply for a charter. Having a knowledgeable and
sophisticated staff that understands new technologies is critical to getting fintechs comfortable
with a fintech charter and the oversight and supervision that will come with it.

11. How can the OCC enhance its coordination and communication with other regulators
that have jurisdiction over a proposed special purpose national bank, its parent
company, or its activities?

The same as for other national banks that are currently subject to oversight by more than
one federal regulator, the OCC should strive to avoid creating unnecessarily duplicative requests
for information or examinations.

12. Certain risks may be increased in a special purpose national bank because of its
concentration in a limited number of business activities. How can the OCC ensure that a
special purpose national bank sufficiently mitigates these risks?

By their nature, fintech companies are highly-specialized and offer a limited array of
products and services. The best way to ensure the risks presented by a narrow range of product
offerings are effectively mitigated is to establish a risk management program that is well-tailored
to the institution’s activities. The OCC has substantial experience in chartering national banks
that have a limited product offering. Beginning in the early 1980s, the OCC chartered many
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national banks, such as Chase Manhattan Bank, USA, N.A., Citibank (South Dakota), N.A., and
MBNA each of which were monolines offering almost exclusively credit cards when they were
initially chartered. Each were very successful and demonstrates that limited product offerings
should not be an impediment to chartering such denovo national banks.

13. What additional information, materials, and technical assistance from the OCC would a
prospective fintech applicant find useful in the application process?

The application process described in the proposal and the Comptroller’s Licensing
Manual appears to be appropriately designed for applications from fintech companies.

In conclusion, LEND360 and its partners strongly support the OCC’s proposal to charter
fintech companies as special purpose national banks. To echo your prefatory comments in the
proposal, the national banking system has flourished because of its ability to adapt to the ever
changing needs of customers and markets. If appropriately structured, the special purpose
charter will benefit consumers and further the public interest by contributing to a robust, unified,
and nationwide system of banks offering new and innovation products and services for the
benefit of consumer and small businesses all across America.

AN
Regpectfully,
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i{iphard P. Eckman




